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Things are heating up in terms of climate change and administrative law.
On Feb. 28, the U.S. Supreme Court heard oral argument in West Virginia
v. U.S. Environmental Protection Agency.[1]

The court's decision in the case could significantly limit the federal
government's efforts to address climate change, limit agencies' abilities
generally to address far-reaching national problems, and reshape
administrative law and the separation of powers.

The case concerns the scope of the EPA's authority under Section 111 of
the Clean Air Act[2] to address emissions at existing power plants. Power
plants that use fossil fuels — mostly coal and natural gas — account for
about 25% of the nation's emission of greenhouse gases.[3]
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This is not the first time that climate change and GHGs have come before
the Supreme Court. In 2007, the court held in Massachusetts v. EPA that
the EPA has the authority under the CAA to regulate carbon dioxide and
other GHGs as air pollutants, and must determine whether they
"endanger public health or welfare."[4]

The EPA made such a finding in 2009.[5] Because CO2 from existing
power plants was not otherwise regulated under the CAA, the EPA was
required to regulate those emissions.[6]
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In 2015, the Obama administration promulgated the Clean Power Plan.[7] The CPP required
existing power plants to cut carbon emissions by 32% from 2005 levels by 2030.[8] A key
component of the CPP was generation shifting, or the reductions of emissions via shifting to
fuels that generate less CO2.[9]

Procedural History

In October 2015, in West Virginia v. EPA, several states and others challenged the CPP in
the U.S. Court of Appeals for the District of Columbia Circuit, arguing, among other things,
that it exceeded the EPA's authority under Section 111 of the Clean Air Act.[10] In February
2016, in an unprecedented move, the Supreme Court stayed the CPP, even before the D.C.
Circuit had issued its decision.[11]

In 2019, under the Trump administration, the EPA issued the CPP repeal rule,[12]
concluding that the CPP exceeded the agency's Section 111 authority, which the EPA said "is
limited to measures that can be applied to and at the level of the individual source."[13]

That restriction is referred to in the litigation as a power plant's "fenceline."[14] The Trump
administration also issued the Affordable Clean Energy Rule,[15] which sought much smaller
reductions of GHG power plant emissions than the CPP, and used only measures within the
fenceline of a power plant.[16]

In January 2021, in American Lung Association v. EPA, the D.C. Circuit held that the Trump
administration's rules "hinged on a fundamental misconstruction" of Section 111,[17] and it
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vacated the rules and remanded the matter to the EPA for further action.[18]

The D.C. Circuit later granted the EPA's unopposed motion for a stay in American Lung
Association, so that the CPP would not spring back to life, and the EPA could pursue a new
rulemaking.[19] At that point, the emissions goals of the CPP had already been achieved
through market changes, even without the CPP being in effect.[20]

West Virginia and other parties petitioned for certiorari, which the Supreme Court granted in
October 2021.[21]

Standing

A threshold question in this case is whether the petitioners have standing, since there is no
EPA rule in effect, and the EPA is working on a new rule that could be challenged later on.

The Supreme Court's grant of certiorari in what some view as the absence of a readily
identifiable "case or controversy" — a fundamental jurisdictional requirement under Article
ITI of the Constitution — has raised eyebrows.[22]

At oral argument, the court and counsel spent relatively little time on the standing issue.
But a finding that standing is lacking might enable a majority of justices to avoid more
difficult issues in the case, as discussed below.

Section 111 and the Fenceline Question

If the court reaches the merits, it will have to contend with how to interpret the scope of
Section 111. The text of Section 111 provides for "the best system of emission
reduction,"[23] and the respondents argued that a "system" can exist outside the fenceline
of a power plant, and include the electric grid — as with the emissions trading system in the
CAA's Acid Rain Program.[24]

The petitioners argued that the provision in Section 111(d)[25] regarding emissions
standards "for any existing source" provides a fenceline limitation on the EPA's
authority.[26] Oral argument seemed to make clear that the fenceline concept was not
particularly relevant, with Justice Clarence Thomas observing that "I don't know how you
can draw such clean distinctions."[27]

The Major Questions Doctrine and Nondelegation Doctrine

The case is being closely watched, primarily because of the possibility that the court will
resolve the dispute through application of the major questions doctrine, a judicially-created
doctrine of statutory construction that the court has relied on in seven cases[28] starting in
1994.[29]

It is not clear what constitutes a "major question,"[30] but the MQD generally grows out of
the notion that Congress must clearly authorize agency actions of vast "economic and
political significance,"[31] as Congress does not "hide elephants in mouseholes."[32]

The MQD, thus far, has been applied only in exceptional cases where, for example, an
agency's action seems to expand its traditional powers and produces "a fundamental
revision of the statute."[33] It has most recently been used to curtail the U.S. Occupational
Safety and Health Administration's vaccine-or-test mandate,[34] and the eviction
moratorium issued by the Centers for Disease Control and Prevention.[35]



The nondelegation doctrine, a close relative of the MQD that has also been raised in this
case, holds that, in light of the Constitution's separation of powers — which confers upon
Congress all legislative power, and prohibits delegation of such power to the executive
branch — a congressional delegation to an agency must have an intelligible principle to
guide the exercise of agency discretion.[36]

The NDD has been used only twice to strike down statutes, and was last invoked in 1935.
Several amici request that the court revive it,[37] and others think the doctrine is a
potential weapon to hobble the so-called administrative state.[38]

Implications of the Case

This case offers opportunities for either narrow or game-changing decisions on standing, the
scope of the CAA, and the scope of judicial deference to agency decisions. The
administrative law issues appear to be most at play, but this may not be the best case for a
groundbreaking decision by the court in those areas, or a ruling that sides with the
petitioners based on the MQD.

First, as Justice Amy Coney Barrett observed, regulating GHGs is within the EPA's
"wheelhouse," which she contrasted with the CDC's regulation of the landlord/tenant
relationship.[39] Further, the power industry appeared on both sides of this case, and, on
the respondents’ side, they stressed the need for flexibility in complying with the EPA's
emissions targets, including by using beyond-the-fenceline measures.[40]

Second, the CPP was never implemented, and its goals were still achieved. And the ACE rule
itself noted that the CPP would not have had any economic impact if it had been allowed to
stand.[41] So there are likely no exorbitant costs that could be used to invoke the MQD.

A broad ruling by the court, however, could curtail deference under Chevron, since the MQD
has been applied to abrogate or alter such deference.[42] This would increase the power of
the judiciary and raise separation-of-powers concerns.[43]

That, in turn, could significantly limit federal agencies' abilities generally to address the
most pressing national problems, including emerging problems that decades-old statutes
may not address with sufficient specificity. If agencies need to wait on specific congressional
direction, despite having relevant expertise, that could impede their ability to act quickly —
or at all.

However the court rules, we can expect litigants on both sides to continue to raise issues
concerning agency authority. The Trump administration frequently invoked the MQD to halt
or limit administrative powers, and it is being invoked in the lower courts with some
success.[44]

The MQD is a developing area of law that is still largely undefined. The issues that might be
addressed under the MQD would likely be national, given its focus on issues of vast
"economic and political significance."[45] However, litigants might raise the MQD in discrete
disputes that grow out of agency policies that are broadly applicable.
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