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IV. CONCLUSION

KIEL, U.S.D.J.

IN THIS MATTER, the jury, following a six-week trial, found defendants Christopher Kyle Johnston and Trent
Brockmeier were guilty of conspiring to commit healthcare fraud, wire fraud, identity theft, and money
laundering. A jury's verdict must be given the highest deference. Indeed, being judged by a jury of our peers is
a bedrock foundation of our democracy. However, where the proofs neither directly nor circumstantially prove,
as a matter of law, a defendant's guilt beyond a reasonable doubt, the jury's verdict cannot stand. This is such
a case. The inference of guilt the government sought the jury to accept as to defendants' alleged conspiracy to
commit healthcare fraud and wire fraud was based on such things as defendants' earnings, their purported
failure to investigate potential "red flags" in a manner acceptable to the government, [*2] and their alleged
noncompliance with contractual terms. However, the inferences the government advanced had no logical and
convincing connection to any established facts. The only evidence that directly connected defendants to an
alleged fraudulent scheme came from the mouth of a withess whose testimony was uncorroborated and who
the jury undoubtedly saw as patently incredible. In sum, the evidence did nothing more than paint defendants
as bad people who must have done something illegal to make all that money.

Defendants' convictions on the charges of conspiracies to commit identity theft and commit money laundering
also cannot stand. The government failed to prove that the submission of "test adjudications" amounted to a
conspiracy to commit identity theft that meaningfully advanced the conspiracy to commit healthcare and wire
fraud. And venue cannot be established in this District for the conspiracy to commit money laundering charge
simply because an electronic signal that is a part of the process of a wire transfer passed through a server
located in New Jersey. Based on this record, | am compelled to vacate the jury's verdict and enter a judgment
of not guilty as to both defendants on all counts.

. BACKGROUND +

On September 16, 2020, a grand jury indicted defendants and Christopher Casseri for their roles in an alleged
scheme to defraud pharmacy benefit managers (PBMs), also known as pharmacy benefit administrators. (ECF
No. 1 (Indictment).) In Counts One and Two, defendants and Casseri were charged with conspiracies to
commit healthcare fraud, wire fraud, and identity theft. ( /d. §9 1-49.) In Count Three, Casseri was charged with
false statements. ( /d. § 50-54.) In Count Four, defendants were charged with conspiracy to commit money
laundering. ( /d. 99 55-61.) In Counts Five through 24, defendants were charged with money laundering. ( /d.
19 62, 63.)

Central Rexall was a retail pharmacy in Hammond, Louisiana serving local customers. ( /d. § 1(a).) Between
July 2013 and December 2016, defendants took over management of Central Rexall and expanded its
operations to develop and market compound medications nationwide. ( /d. § 13, 16.) The Indictment
describes compound medications to be intended to be tailored for patients with individual needs, thus PBMs
and insurance companies reimburse such medications at high rates. ( /d. §9 3, 15.) Under defendants'
leadership, Central Rexall became very profitable. Johnston, who served as general counsel of Central Rexall,
and Brockmeier, who served as chief operating officer, made millions. ( /d. §9 1(b), 1(c), 38, 39.) The
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government attributed their success to Central Rexall's wide scheme to defraud pharmacy networks by billing
PBMs for "medically unnecessary" and, therefore, fraudulent prescriptions. (See generally Indictment.)

For some compound medication formulas, Central Rexall submitted "test claims" or "test adjudications" to
determine their reimbursement rates. ( /d. §§ 27, 28.) Through its sales distributors, Central Rexall provided
preprinted prescription pads with profitable compound medication formulas [*3] to medical professionals. ( /d.
99 22, 29.) The government asserted that despite defendants allegedly having knowledge and/or reason to
know that no legitimate doctor-patient relationship existed between the prescribers and patients, Central Rexall
filled prescriptions for compound medications and submitted reimbursements claims to PBMs. (See generally
Indictment.)

In November 2023, defendants and Casseri moved to dismiss the Indictment (Dismissal Motions). (ECF Nos.
118-122, 126, 127.) | denied the Dismissal Motions in part (ECF Nos. 180, 184, 187), but on reconsideration
(ECF No. 196), granted the Dismissal Motions with respect to the substantive money laundering charges in
Counts Five through 24 (ECF No. 229). On November 13, 2024, Casseri pleaded guilty to a one-count
superseding information for conspiracy to defraud a healthcare benefit program. (ECF No. 200.)

Trial began on January 23, 2025. (ECF No. 283.) The government called 18 witnesses.> (See generally ECF
Nos. 288-308 (Trial Tr.).) On March 3, 2025, the government rested, and defendants moved for a judgment of
acquittal on all counts, to which | reserved decision. ( /d. pp. 3648:14-3675:7.) Defendants presented no
witnesses. The jury began deliberations on March 6, 2025 and returned guilty verdicts on all counts on March
10, 2025. ( Id. pp. 4186:1-4187:21.)

On May 22, 2025, defendants filed an omnibus motion for judgment of acquittal pursuant to Federal Rule of
Criminal Procedure (Rule) 29, or alternatively, new trial pursuant to Rule 33 (Motion). (ECF Nos. 327, 327-1
(Mov. Br.).) The government filed an opposition to the Motion (ECF No. 342 (Opp'n Br.)) on July 11, 2025, in
response to which defendants filed a reply (ECF No. 350 (Reply Br.)) on August 18, 2025. On October 24,
2025, the government filed a letter to advise me of a decision from the Third Circuit that it believed relevant to
the Motion. (ECF No. 364.) Oral argument on the Motion was heard on October 27, 2025. (ECF No. 367 (Mot.
Tr.).) At my direction, the parties submitted supplemental letter-briefs on November 10, 2025. (ECF Nos. 368,
369.) On December 8, 2025, defendants filed a letter citing to new authority in support of their position. (ECF
No. 371.) The government filed a response to defendants’ letter on December 15, 2025. (ECF No. 372.)

Il. MOTION FOR JUDGMENT OF ACQUITTAL
A. Legal Standard

In support of the Rule 29 aspect of the Motion, defendants argue that because the government's case
consisted of "inappropriate inferences, improper arguments, and legal deficiencies," the government failed to
introduce evidence from which a rational juror could find guilt beyond a reasonable doubt on any count. (Reply
Br. p. 15.) Rule 29 provides that "the court ... must enter a judgment of acquittal of any offense for which the
evidence is insufficient to sustain a conviction." Fed. R. Crim. P. 29(a). "[U]nless no reasonable juror could
accept the evidence as sufficient to support the defendant's guilt beyond a reasonable doubt," the court must
uphold the jury's verdict. United States v. Fattah, 914 F.3d 112, 182-83 (3d Cir. 2019); United States v. Wolfe,
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245 F.3d 257, 261 (3d Cir. 2001) (noting that a court must "review the record in the light most favorable to the
prosecution to determine whether any [*4] rational trier of fact could have found proof of guilt beyond a
reasonable doubt based on the available evidence"). Thus, "a finding of insufficiency should 'be confined to
cases where the prosecution's failure is clear." United States v. Smith, 294 F.3d 473, 477 (3d Cir. 2002)
(quoting United States v. Leon, 739 F.2d 885, 891 (3d Cir. 1984)).

"Reversing the jury's conclusion simply because another inference is possible—or even equally plausible—is
inconsistent with the proper inquiry for review of sufficiency of the evidence." United States v. Caraballo-
Rodriguez, 726 F.3d 418, 432 (3d Cir. 2013). "[T]he evidence does not need to be inconsistent with every
conclusion save that of guilt." /d. (quoting United States v. Cooper, 567 F.2d 252, 254 (3d Cir. 1977)). So long
as the evidence "establish[es] a case from which the jury can find the defendant guilty beyond a reasonable
doubt," the verdict must be upheld. /d. (quoting Cooper, 567 F.2d at 254).

When reviewing a Rule 29 motion, the "court] ] must be ever vigilant ... not to usurp the role of the jury by
weighing credibility and assigning weight to the evidence, or by substituting its judgment for that of the jury."
United States v. Brodie, 403 F.3d 123, 133 (3d Cir. 2005). Instead, the court must assess "whether all the
pieces of evidence, taken together, make a strong enough case to let a jury find [the defendant] guilty beyond
a reasonable doubt." /d. at 134 (alteration in original) (quoting United States v. Coleman, 811 F.2d 804, 807
(3d Cir. 1987)).

B. Discussion

"To establish a charge of conspiracy, the [gJovernment must show (1) a shared unity of purpose, (2) an intent
to achieve a common illegal goal, and (3) an agreement to work toward that goal, which [the defendant]
knowingly joined." United States v. Boria, 592 F.3d 476, 481 (3d Cir. 2010); see 18 U.S.C. § 1349. "Conviction
for conspiracy requires proof that the defendant has 'knowledge of the illegal objective contemplated by the
conspiracy." United States v. Cummings, 156 F. App'x 438, 440 (3d Cir. 2005) (quoting United States v.
Mastrangelo, 172 F.3d 288, 291 (3d Cir. 1999)). The existence of the conspiracy can be based on direct
evidence or "inferred from evidence of related facts and circumstances from which it appears, as a reasonable
and logical inference, that the activities of the participants could not have been carried on except as a result of
a preconceived scheme or common understanding." Boria, 592 F.3d at 481. In other words, "drawing
inferences from established facts is an acceptable method of proof when direct evidence is not available."
United States v. Casper, 956 F.2d 416, 422 (3d Cir. 1992). However, "the inferences drawn must have a
logical and convincing connection to the facts established." /d.

"[T]he very nature of the crime of conspiracy is such that it often may be established only by indirect and
circumstantial evidence." Brodie, 403 F.3d at 134. "The fact that evidence is circumstantial does not mean it is
less probative than direct evidence." Casper, 956 F.2d at 422. Yet, when "the government's evidence of
defendant's guilt rests only upon a chain of inferences and the defendant contends that the evidence is
insufficient to support the verdict, [the court] must determine whether the 'proved facts logically support the
inference’ of guilt." /d. (quoting United States v. Bycer, 593 F.2d 549, 551 (3d Cir. 1979)). "[C]lose scrutiny”
must, accordingly, be given "to the sufficiency of the [*5] government's evidence in a conspiracy case"
because "[s]light evidence of a defendant's connection with a conspiracy is insufficient to support a guilty
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verdict." Brodie, 403 F.3d at 134 (quoting Coleman, 811 F.2d at 808); see Krulewitch v. United States, 336
U.S. 440, 449, 69 S. Ct. 716, 93 L. Ed. 790 (1949) (noting that "the looseness and pliability of the [conspiracy]
doctrine present[s] inherent dangers which should be in the background of judicial thought wherever it is
sought to extend the doctrine to meet the exigencies of a particular case"). "Conspiracy cannot be proven 'by
piling inference upon inference' where those inferences do not logically support the ultimate finding of guilt."
Brodie, 403 F.3d at 134 (quoting Coleman, 811 F.2d at 808).

Here, the government presented no credible direct evidence of guilt. The government's case relied entirely
upon circumstantial evidence. Thus, | must assess whether the inferences the government seeks to draw are
reasonable and sufficient to support the guilty verdict on all counts beyond a reasonable doubt.

1. Count One: Conspiracy to Commit Healthcare and Wire Fraud

Defendants argue that they are entitled to acquittal as to Count One because the government failed to prove
that they: (1) agreed to and knowingly participated in the conspiracy; and (2) had knowledge of the specific
illegal objective of the conspiracy. (See generally Mov. Br. pp. 27-105.)

a. The Agreement

"One of the requisite elements the government must show in a conspiracy case is that the alleged conspirators
shared a 'unity of purpose,' the intent to achieve a common goal, and an agreement to work together toward
the goal." United States v. Wexler, 838 F.2d 88, 90-91 (3d Cir. 1988) (quoting United States v. Kates, 508 F.2d
308, 310 (3d Cir. 1975)); United States v. Onque, 169 F. Supp. 3d 555, 567 (D.N.J. 2015) (noting that "[t]here
can be no conspiracy without evidence that the defendant agreed to work with someone else"). "Although all of
the elements of the government's case, including the existence of the agreement, may be proven entirely
through circumstantial evidence, there must be evidence tending to prove that [the] defendant entered into an
agreement." United States v. Schramm, 75 F.3d 156, 159 (3d Cir. 1996) (quoting United States v. Scanzello,
832 F.2d 18, 20 (3d Cir. 1987)). Given that "[s]ecrecy and concealment are essential features of [a] successful
conspiracy," it is rare that there be direct evidence of a qualifying agreement. Blumenthal v. United States, 332
U.S. 539, 557, 68 S. Ct. 248, 92 L. Ed. 154 (1947); United States v. Pressler, 256 F.3d 144, 149 (3d Cir. 2001)
(noting that "rarely is there direct evidence of a qualifying agreement"). Thus, "evidence of a continuing
personal or professional relationship between the principal architects and the defendant, the existence of
'excessive financial gain' or over-generous compensation, and the defendant's role in the overall operation”
may be sulfficient to establish the existence of an agreement. Onque, 169 F. Supp. 3d at 567 (quoting United
States v. Pearlstein, 576 F.2d 531, 541-42 (3d Cir. 1978)).

To demonstrate that defendants knowingly entered into an agreement to commit healthcare and wire fraud, the
government emphasized defendants' joint control of Central Rexall. (See Trial Tr. pp. 3808:10-3810:3; Opp'n
Br. pp. 18-20.) The government noted that although Johnston was rarely in the office, he "was on the phone
almost [*6] constantly" with Brockmeier. (Trial Tr. pp. 154:21-25, 3143:6-3144:1; Opp'n Br. 20.) Telephone
records from December 2013 through August 2016 show that defendants spoke for an average of 45 minutes
every day, including weekends. (Trial Tr. pp. 3137:16-3138:10; Opp'n Br. p. 20.) Given the length of their
telephone calls and their business relationship, the government submits that the jury could infer that
defendants had agreed to defraud PBMs.
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| find that, when viewed in a light most favorable to the government, this evidence does not in any manner
support an inference that defendants entered into an agreement to defraud PBMs. See United States v.
Mercado, 610 F.3d 841, 847 (3d Cir. 2010); United States v. Cartwright, 359 F.3d 281, 284 (3d Cir. 2004). The
government has no information—and presented no evidence at trial—about the content of these calls. (Trial Tr.
pp. 3138:11-13; 3145:1-12.) Lacking any evidence of what was discussed, the jury was left to speculate about
their content, which could have concerned matters entirely unrelated to the charged conduct. (See id. p.
3145:1-12.) In other words, the record supports countless possibilities and invites impermissible speculation.
After all, defendants were in business together and ran a fast-growing and substantial pharmacy. The mere
fact that they spoke regularly cannot infer the existence of a criminal conspiracy.

No dispute exists that defendants jointly operated Central Rexall. Like any business, their goal was to make
money. However, to hold defendants criminally liable, the government had the burden to establish that
defendants agreed to accomplish this goal through illegal means. The government appears to suggest that
defendants' substantial profit is circumstantial evidence of their intent and agreement to participate in a
fraudulent scheme. See United States v. Machado, 886 F.3d 1070, 1083 (11th Cir. 2018) (holding that
"[e]vidence that the defendant profited from a fraud may also provide circumstantial evidence of the intent to
participate in that fraud"). However, given that the government sought to establish the object of the conspiracy
under a willful blindness theory, see infra pp. 37-42, it is difficult to reconcile how "someone can consciously
avoid learning of the activities and objects of [the] conspiracy," yet have "intend[ed] [for] those events to take
place." United States v. Mankani, 738 F.2d 538, 547 n.1 (2d Cir. 1984) (noting that the error of the
government's case became obvious because "[i]f someone can consciously avoid learning of the activities and
objects of a conspiracy, how can that person ever intend those events to take place"). In essence, "it is
logically impossible for a defendant to intend and agree to join a conspiracy ... he does not know ... exists."
United States v. Scotti, 47 F.3d 1237, 1243 (2d Cir. 1995); United States v. Ferrarini, 219 F.3d 145, 155 (2d
Cir. 2000).s

The government presented no evidence that the defendants knowingly entered into an agreement to commit
healthcare and wire fraud. Accordingly, the government failed to prove defendants' guilt on Count One beyond
a reasonable doubt.«

b. The Objective of the Conspiracy

The object of the conspiracy in Count One is alleged to have been a scheme [*7] for defendants to "unlawfully
enrich themselves by causing the submission of false and fraudulent insurance claims to [PBMs] for medically
unnecessary Central Rexall compounded prescription medications and by sharing in the profits realized by
Central Rexall from payments for those compounded prescription medications." (Indictment § 14.) Simply put,
the government alleges that defendants "knowingly and willfully" conspired to violate the federal healthcare
fraud and wire fraud statutes by submitting "false and fraudulent claims" for "medically unnecessary"
compound medications. ( /d. §9 13, 14, 37.) "The issue under this theory of fraud is not whether the
government can prove that the [underlying conduct was] objectively unnecessary, but rather whether it has
offered sufficient proof of that fact." United States v. Med 1st, No. 16-000076, [2017 BL 384346], 2017 U.S.
Dist. LEXIS 177365, [2017 BL 384346], 2017 WL 4848823, at *2 (W.D. Ky. Oct. 26, 2017). Liability on Count
One thus hinges on whether: (1) these various compound medication prescriptions were "medically
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unnecessary" and thereby "false and fraudulent"; and, if so, (2) defendants knew these prescribed compound
medications were "medically unnecessary."

The government maintains that because of defendants' role in directing numerous Central Rexall practices that
were part of the fraud, ample evidence existed for a rational jury to find defendants guilty of conspiracy to
commit healthcare fraud and wire fraud. (Opp'n Br. p. 17.) Defendants, however, argue that the government
failed to prove that defendants agreed to pursue this specific object of the conspiracy. Defendants challenge
their convictions on Count One because the phrase "medically unnecessary" used in the Indictment is
unconstitutionally vague, and the government's proofs lacked sufficiency and materiality. (Mov. Br. pp. 27-105.)

i. Medically Unnecessary

As a threshold issue, defendants argue that it is illogical to find them guilty of having conspired to submit
medically unnecessary claims when they had no way of knowing what "medically unnecessary" means. The
parties extensively argued this vagueness issue at oral argument on the Dismissal Motions. (ECF No. 182
(Dismissal Mots. Tr.) pp. 33:23-66:6.) At that stage, | agreed with the government that given its burden to prove
defendants' intent, the lack of specific definition for "medically unnecessary" was not fatal. ( /d. pp. 62:10-17,
64:22; ECF No. 180.) In fact, the government conceded that "[i]f all [defendants] did was fill prescriptions, then
[it] might have a hard time proving [defendants'] mens rea." (Trial Tr. p. 62:10-17.) | determined that while
Count One's scienter requirement did not eliminate the vagueness challenge, since "it does limit the objection
that the statute punishes defendant[s] for an offense ... [they] w[ere] unaware of," this issue would be best left
for trial. ( /d. pp. 62:22-64:22.) With trial having concluded, | revisit this issue.

"A criminal defendant may seek to vacate his conviction by demonstrating a law's facial or as-applied
unconstitutionality." United States v. Marcavage, 609 F.3d 264, 273 (3d Cir. 2010). A statute is
unconstitutionally vague if it fails to "provide a person of ordinary [*8] intelligence fair notice of what is
prohibited" or authorizes arbitrary and discriminatory enforcement. Holder v. Humanitarian Law Project, 561
U.S. 1,18, 130 S. Ct. 2705, 177 L. Ed. 2d 355 (2010) (quoting United States v. Williams, 553 U.S. 285, 304,
128 S. Ct. 1830, 170 L. Ed. 2d 650 (2008)). A statute can be attacked as unconstitutional based on its text or
its "application to a particular person under particular circumstances." Marcavage, 609 F.3d at 273. "When a
challenge arises strictly under the Due Process Clause, ... statutory vagueness is considered in terms of 'the
particular facts at issue, for "[a] plaintiff who engages in some conduct that is clearly proscribed cannot
complain of the vagueness of the law as applied to the conduct of others."" United States v. Patel, 485 F.
App'x 702, 707 (5th Cir. 2012) (second alteration in original) (quoting Holder, 561 U.S. at 18-19).

The government insists that because courts within the Third Circuit and elsewhere have upheld the submission
of "medically unnecessary" claims as a valid healthcare fraud theory, | must do the same. (Opp'n Br. pp. 70, 71
(citing United States v. Monaco, No. 22-02895, [2024 BL 47965], 2024 U.S. App. LEXIS 3433, [2024 BL 47965
], 2024 WL 617718, at *1-3 (3d Cir. Feb. 14, 2024); United States v. Chu, No. 19-00678, 2022 U.S. Dist. LEXIS
113914, [2022 BL 223211], 2022 WL 2314839 (D.N.J. June 28, 2022); United States v. Anand, No. 19-00518, [
2022 BL 363468], 2022 U.S. Dist. LEXIS 185621, [2022 BL 363468], 2022 WL 6755821, at *1-4 (E.D. Pa. Oct.
11, 2022); United States v. Bolos, 104 F.4th 562, 573 (6th Cir. 2024); United States v. Grow, 977 F.3d 1310,
1321 (11th Cir. 2020); United States v. Bertram, 900 F.3d 743, 748-51 (6th Cir. 2018); United States v.
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McLean, 715 F.3d 129, 137-40 (4th Cir. 2013); United States v. Weir, No. 21-00008, [2025 BL 145605], 2025
U.S. Dist. LEXIS 81015, [2025 BL 145605], 2025 WL 1235776, at *11-12 (M.D. Tenn. Apr. 29, 2025)).) The
government's position, however, ignores its burden and oversimplifies this issue. The question before me is not
whether "medically unnecessary" can ever support a healthcare fraud charge. Rather, the question is whether
defendants had fair notice that "medically unnecessary" could form the basis for criminal liability under the
specific facts of this case. See Patel, 485 F. App'x at 707. In other words, | must assess whether "medically
unnecessary" meant something concrete for defendants, such that they did not have to "guess at its contours."
Id. (quoting Gentile v. State Bar of Nevada, 501 U.S. 1030, 1048, 111 S. Ct. 2720, 115 L. Ed. 2d 888 (1991)).

The Indictment identifies the object of the conspiracy as the submission of "medically unnecessary" compound
prescription medications, yet "medically unnecessary" appears only once in the Indictment. (See generally
Indictment.) Instead, the Indictment relies upon the terms "medical necessity" and "not medically necessary" to
describe the conspiracy. (See id. §924, 29, 30, 32, 34.) For example, the Indictment charges defendants with
having "manipulated the ingredients [of the compound medications] to obtain the highest possible insurance
reimbursement rather than to serve the medical needs of the patients." ( Id. § 24; see also id. § 30 (charging
defendants with developing different combinations of ingredients for medications based on their reimbursement
rates "rather than the medical necessity or effectiveness of the new combination of ingredients").) Furthermore,
the Indictment describes Central Rexall's compound medication prescriptions as "not medically necessary"
because they were: (a) "for patients who had not been examined by a doctor or other medical professional”; (b)
"signed or authorized by doctors and medical professionals without a determination that the medication was
medically [*9] necessary"; (c) "signed or authorized by doctors and medical professionals who were paid
kickbacks"; (d) "for 12 months of refills that were not medically necessary and that a patient could not
reasonably use in 12 months"; (e) "for medications that patients had not agreed to receive"; and (f) "for patients
who agreed to receive the medications because they were paid or received other benefits to do so." ( /d. § 34.)
"Medical necessity" and "not medically necessary" are, however, distinct from "medically unnecessary."

Adding to the confusion, the government deviated from the Indictment at trial by attempting to define "medically
unnecessary" through the lens of what is "medically appropriate" or "medically beneficial." For example, the
government asked: (a) Craven whether it was "medically appropriate to give a patient six months of a new
medication without following up" (Trial Tr. p. 618:7-8); (b) Olsen whether a compound formula would be "
medically appropriate for everybody in the general population” ( id. p. 873:19-21); (c) Rolling whether
increasing the amount of an ingredient in the compound medication was "beneficial to the patient" ( id. p.
716:15-17); and (d) Casseri whether Central Rexall had a research department to identify "medically beneficial
ingredients" in its formulas ( id. p. 2776:17-18). The same terminology appeared in the government's closing
argument. In urging the jury to convict, the government asserted that defendants "knew that they were
submitting claims for medically unnecessary prescriptions because they manipulated the ingredients ... not for
any medical benefit." ( Id. p. 3813:7-10.) The government told the jury that "there was absolutely no medical
benefit' for formula changes, and that defendants "made formulas for the sole reason of their greed and not for
any medical benefit." ( Id. pp. 3815:7-23, 3826:8-11). Not only do the terms "medical appropriateness" and
"medical benefit" not appear in the Indictment, they too are distinguishable from "medically unnecessary."

The government suggests that "medically unnecessary" prescriptions are those that were either issued without
a patient examination by a medical professional or developed solely for profit and lacked any medical bengfit.
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The parties agree that for something to be "medically necessary," a medical professional must determine
whether a patient warrants a particular treatment or medication. (Mot. Tr. p. 74:16-17; see Mov. Br. pp. 34-36;
Opp'n Br. pp.70-74.) Defendants do not dispute that because some of the prescriptions at issue were written
without a valid doctor-patient relationship, the prescriptions were not based on medical necessity. (Mov. Br. p.
36.) Trial evidence confirmed that the prescribing medical professionals—not Central Rexall—were responsible
for determining whether a compound medication was medically necessary. (See Trial Tr. pp. 644:6-665:2
(Craven testifying that a determination as to a patient's needs was made between the patient and the
supervising doctor); id. pp. 1608:16-1609:11 (Dr. Patel testifying that his signature on a prescription indicates
his judgment as to "the appropriate course [*10] of treatment for" a patient); id. pp. 1666:21-1667:17 (Dr.
Gaffney testifying that by signing a prescription, he is "basically telling the pharmacy that [he has] come to the
conclusion that this prescription is appropriate and medically necessary").) Upon receipt of a signed
prescription by a medical professional, Central Rexall understood the patient to have been seen by a doctor
who determined the prescribed medication to be suitable for the patient's condition. ( /d. p. 673:18-25.)

This raises a question as to whether "medically unnecessary" is the inverse of "medically necessary." (See
Mot. Tr. p. 60:9-20.) "Medically unnecessary" has "no singular or static definition." United States v. Mattia, No.
21-00576, 2024 U.S. Dist. LEXIS 98835, [2024 BL 190811], 2024 WL 2834154, at*7 & n.12 (D.N.J. June 3,
2024). It is not defined by statute and "can have different meanings based on context and other factors." /d.
"Medically unnecessary" has therefore been considered a vague term. Id., reconsideration denied, No. 21-
00576, [2024 BL 255178], 2024 U.S. Dist. LEXIS 131432, [2024 BL 255178], 2024 WL 3540448 (D.N.J. July
25, 2024), and rev'd and remanded, 157 F.4th 305 (3d Cir. 2025) (noting that while the Third Circuit does not
share the District Court's concerns of "medically unnecessary" being a vague, elastic term, because this aspect
of the defendant's motion to dismiss was not ruled upon, the issue of unconstitutional vagueness will be left for
the District Court to address in the first instance); see United States v. Merino, 846 F. App'x 494, 496 (9th Cir.
2021) (holding that to the extent "medically necessary" is governed by regulations, "even Medicare providers
reasonably disagree about what those regulations require").

Generally, "unnecessary" means something that is not needed or required. See Chu, 2022 U.S. Dist. LEXIS
113914, [2022 BL 223211], 2022 WL 2314839, at *3 (noting that because defendant submitted reimbursement
claims for treatment that was never actually provided, the claims were "medically unnecessary"); Anand, [2022
BL 363468], 2022 U.S. Dist. LEXIS 185621, [2022 BL 363468], 2022 WL 6755821, at *4 (noting that
defendants "provided patients with ... medically unnecessary prescription medications based on what the
patient's insurance would cover, not what the patients medically needed"). But Central Rexall was in the
business of general wellness compounds; it produced supplements and creams for weight loss, eczema,
scars, wounds, libidos, and the like. While such medications may improve or enhance a patient's life, general
wellness medications are not lifesaving and, in a sense, never necessary—or always "medically unnecessary."
(See Trial Tr. pp. 3825:25-3826:7.)s Logically, then, even with a doctor-patient relationship and a doctor's
genuine medical assessment that a patient would benefit from a Central Rexall's compound medication,
defendants face criminal liability under the government's theory because Central Rexall's compounded
medications are inherently medically unnecessary.

The same reasoning applies to the government's issue with Central Rexall having changed their formulas'
ingredients to obtain a higher reimbursement rate. (See id. p. 3826:8-11; Mov. Br. pp.40-46.) The government
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made much ado at trial about Central Rexall's tripling of resveratrol in its weight loss supplement, replacement
of resveratrol with hyaluronic acid in its metabolic supplements, and doubling of sildenafil [*11] in its libido-
enhancing supplements. (See Trial Tr. pp.3815:1-3827:3.) According to the government, defendants' push for
more expensive formulas that they knew lacked any medical purpose is evidence of their intent to defraud the
insurance companies. ( /d. p. 3815:11-13.) However, whether the increased amount of these ingredients added
any benefit is irrelevant because weight loss, metabolic, and libido supplements are general wellness
medications that are inherently "medically unnecessary." The changes in the formulation may, perhaps, not
make general wellness medications more beneficial, but the changes did not transform them from being
"medically necessary" to "medically unnecessary." Therefore, the changes in formulation cannot support an
inference of defendants' knowledge to submit prescriptions for "medically unnecessary" compound
medications.s

Moreover, profitability alone does not make something "medically unnecessary." See United States v.
Sorensen, 134 F.4th 493, 502 (7th Cir. 2025); United States v. Marchetti, 96 F.4th 818, 821-27 (5th Cir. 2024));
Grow, 977 F.3d at 1325; Medina, 485 F.3d at 1298. Pharmacies, like any business, try to be increasingly
profitable. (Mov. Br. p. 42.) But, pharmacies are at the mercy of prescribers, who determine what medications
are prescribed, and insurers, who set reimbursement rates. ( /d.; Trial Tr. pp.757:12-18, 952:5-8.) While
Central Rexall developed and determined the safety of the formula, prescribers were responsible for
determining necessity. See supra pp. 16, 17. No evidence was presented that defendants encouraged Central
Rexall to fill such medications without a signed prescription from a medical professional, or that defendants
knew prescribers submitted signed prescriptions without making a valid medical necessity determination.
Instead, the record establishes that while Central Rexall's sales representatives may have known that certain
prescriptions were submitted without a doctor-patient relationship, neither defendants nor anyone else at
Central Rexall were made aware of this fraud. (See e.g., Trial Tr. pp. 647:1-3 (Craven testifying that she never
spoke to anyone from Central Rexall), 1504:23-25 (Tedesco testifying that he never discussed the fraud he
was committing with Casseri), 1766:1-8 (Ritson testifying that he never told anyone at Central Rexall of his
fraud), 2154:22-2156:6 (Hickman testifying that he never told Central Rexall that he was paying patients),
2157:6-8 (Hickman testifying that he never told Central Rexall that he gave Dr. Gaffney gifts in exchange for
prescriptions), 2232:20-2233:2 (Hickman testifying that he never told about at Central Rexall of his or his
representatives' fraud), 3011:15-3012:7 (Casseri testifying that Hickman never told him of his fraudulent
scheme), 3402:7-23 (Bessey testifying that he never told anyone at Central Rexall of his fraud).)

As the record reflects, "medically unnecessary" is a broad term. Neither the defendants nor the jury were given
a concrete definition of "medically unnecessary." Throughout trial, the government substituted "medically
unnecessary" for terms it argues were similar. But, in doing so, the [*12] government undermined its position
that "medically unnecessary" is a settled and well-understood term that is not unconstitutionally vague. Rather
than present a consistent theory of what constituted "medically unnecessary" compounded prescription
medications, the government created more confusion. This left jurors to apply their own notions of what is
"medically unnecessary" and defendants were left to wonder what "medically unnecessary" means. See Patel,
485 F. App'x at 707. Having had the benefit of the trial, | conclude that the term "medically unnecessary," in
this case, has "no singular or static definition." See Mattia, 2024 U.S. Dist. LEXIS 98835, [2024 BL 190811],
2024 WL 2834154, at *7 n.12.
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ii. Red Flags

To sustain defendants' convictions on Count One, the government must prove that defendants knowingly
submitted claims for "medically unnecessary" prescriptions. Without a concrete definition of that term, it is
unclear how defendants could have acted with the requisite knowledge. The government nevertheless
contends that the jury could infer fraud from various alleged "red flags," including Central Rexall's copayment
practices, and a medical professional's prescription volume, use of a signature stamp, selection of refills, and
prescribed medications. In support of this position, the government relies heavily on Serna's testimony and
argues that defendants ignored these "red flags" in pursuit of profit. (Opp'n Br. pp. 18-55.)

(A) Copayments

The government insists that Central Rexall's low copay collection rate is evidence of defendants' knowledge
that medically unnecessary prescriptions were being filled. The government acknowledges that copayment
collection was a contractual obligation imposed by PBMs. (See id. pp. 52-54.) While breach of contract does
not give rise to criminal liability, see e.g., United States ex rel. O'Donnell v. Countrywide Home Loans, Inc., 822
F.3d 650, 656-63 (2d Cir. 2016); United States ex rel. Main v. Oakland City Univ., 426 F.3d 914, 917 (7th Cir.
2005), the government argues that Central Rexall's failure to collect copayments facilitated defendants' ability
to perpetuate fraud (Opp'n Br. pp. 52-54).

While Express Scripts' provider manuals from December 2013 through December 2015 directed Central Rexall
to collect copayments from patients, they did not expressly dictate when the collection was to be made or that
every copayment must be collected. (GX59 p. 16 (noting that "[n]etwork [p]rovider shall ensure that the
[clopayment is the correct amount charged to the [m]ember and is not changed or waived"); GX60 p. 16
(same); GX61 p. 13 (same); GX62 p. 13 (same); GX63 p. 13 (same).) In 2016, Express Scripts amended its
provider manual to include that "the collection of the [c]lopayment must occur prior to dispensing each
medication." (GX64 p. 13.) The 2016 provider manual also added that "[c]opayments are a critical benefit
design tool that can sensitize [m]embers to the cost of their medications and encourage [m]embers to seek out
less expensive medications that are equally as effective as more expensive medications," which if not
collected, "may result in improper reimbursement to [n]etwork [p]roviders for medication that would not
otherwise have been dispensed." [*13] ( /d.) The government appears to rely upon this language to suggest
that if patients failed to make their copayment or if Central Rexall failed to collect the copayment, the
medication was medically unnecessary. However, far from warning pharmacies that the failure to pay
copayments was a "red flag," this new language prods the collection of copayments because patients are more
likely to get less expensive—but still medically necessary—medication if required to make a copayment. Thus,
the additional language is more about maximizing Express Scripts' profit through the filling of less expensive
medication than an alarm that the failure to pay copayments is indicative of medically unnecessary
prescriptions. Also, regardless of whether a patient makes a copayment, the pharmacy has received a signed
prescription from a medical professional indicating medical necessity.

The trial evidence proved that the government's position that Central Rexall deliberately and systematically
failed to collect copayments was not true. Central Rexall had a policy and system in place to promptly tell
patients the copayment amount. Upon receipt of a signed prescription by a medical professional, Central
Rexall would input the patient's information into its Quickbase database and call the patient to confirm the
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prescription. (Trial Tr. pp. 164:17-165:5.) If the patient verified the prescription, Central Rexall would submit the
prescription to the PBM for adjudication. ( /d. pp. 165:10-19; 674:7-14.) Within seconds, the PBM would advise
whether the prescription was covered and the cost of the copayment. ( /d. pp. 166:18-23; 3168:14-19; 3174:3-
21.) Central Rexall would then call the patient again to relay the copayment amount. ( /d. p. 172:5-8.) In
accordance with Central Rexall's policy, "[i]t [was] an ABSOLUTE MUST to call and inform all patients of their
copays—no exception." (GX139; Trial Tr. pp. 177:24-178:3.)s

Through this procedure, Central Rexall discovered patients who were unaware that prescriptions were
submitted on their behalf. ( /d. pp. 2560:6-18, 2561:10-17; GX347.)s These prescriptions, which appeared to be
from medical professionals who had submitted them without a medical necessity determination, were put on
hold and not shipped. Boyle would then be notified, and he would investigate the prescriber and/or sales group
responsible for submitting the prescriptions. ( /d. pp.2561:18-2562:2.)10

Prescriptions that patients validated were either reversed if the patient decided they no longer wanted the
prescription or processed if the patient agreed to pay the copayment. ( /d. pp. 172:12-18; 212:8-16; 684:5-10;
758:14-759:9; 3169:1-5.) Patients could pay the copayment by phone or receive an invoice with the
prescription. ( /d. pp. 212:8-16, 3864:8-9.) Central Rexall followed up with patients whose prescriptions shipped
before copayments were collected and hired a staff member dedicated exclusively to collecting delinquent
copayments. ( /d. p. 2743:3-15.) Every patient's copayment status was monitored through Paladin, a software
database Central Rexall purchased. (See id. pp. 2719:12-2721:1; [*14] DX888.)

While trial testimony established that some patients decided they did not want a prescription because the
copayment was too high (Trial Tr. pp. 201:25-202:8; 3561:21-3562:7), there was no testimony as to why
patients did not fulfill their copayment obligations upon receipt of their medications. The government's position
is that the only reasonable inference that can be drawn from the failure of some patients to make their
copayments is that defendants were aware that their prescriptions for compound medications were medically
unnecessary. But this proposed inference does not have any logical and convincing connection to any
established fact. Common sense dictates that a patient may delay or fail to make payment for a variety of
reasons—for example lack of money—but it is too far a logical leap to infer that defendants were aware that
those patients who failed to pay copayments did so because the medications were medically unnecessary.

As evidenced from the unrebutted database records, Central Rexall made significant and good faith collection
efforts. (See id. pp. 490:2-4; 933:5-8.) Those efforts resulted in the decrease in percentage of outstanding
copayments from 2014 to 2015, and a further decrease in 2016. (See Trial Tr. p. 2719:1-21; DX867; Reply Br.
p. 38). The government produced no evidence that would infer that Central Rexall did not take good faith
efforts at collecting copayments. The government simply relied on an unadorned percentage of unpaid
copayments without any evidence of whether that percentage was excessive or unreasonable for the
compound medicine industry.

Accordingly, the lack of copayments does not infer a medically unnecessary prescription. Whether a
prescription is medically necessary is the sole province of the medical professional. Although the government
invited the jury to infer that missed copayments meant the defendants knew the prescriptions were medically
unnecessary, the record does not support this inference.
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(B) Volume of Prescriptions

The government argues that the volume of prescriptions from prescribers associated with Top Tier, Supreme
Medical, MMR21, and Boardwalk Medical was so implausibly high that defendants must have known the
prescriptions were medically unnecessary. (Opp'n Br. pp. 20-42.) The government characterizes the "sheer
volume" of prescriptions as another "red flag" supporting an inference of illegality. ( /d.) Like the percentage of
outstanding copayments, no evidence was offered to establish what prescription volume is reasonable.
Presenting numbers in a vacuum invites speculation, from which criminal conduct or knowledge cannot be
inferred.

As to Top Tier, the government emphasizes Craven's over 20 prescriptions in one day and over 170
prescriptions in a single month. (Opp'n Br. pp. 21-26.) The government argues that because these numbers
are so outrageous, the jury could reasonably infer that defendants knew Craven submitted prescriptions
without a valid doctor-patient relationship. ( /d.) But no evidence established that [*15] Craven's prescribing
volume was unusual for her practice or for any prescriber. Although defendants were notified that Craven's
prescriptions were suspicious, defendants learned of this only after routine patient-verification calls revealed
that patients did not know Craven. (Reply Br. p. 53; DX131.) Craven was one of Central Rexall's top providers,
yet defendants initiated an internal investigation into Craven upon learning of her suspicious activity. (Trial Tr.
pp. 259:7-19, 2517:10-2518:9.) It can, thus, be inferred that had the volume of Craven's prescriptions alone
raised a red flag, defendants would not have ignored it. Nothing in the record shows defendants were
advised—or had reason to conclude—that the number of prescriptions Craven submitted indicated fraud.
Craven herself testified that she never spoke with anyone at Central Rexall and did not know how many of her
prescriptions were filled through Central Rexall. ( /d. pp. 646:23-647:5.)

The government also points to Supreme Medical and the "eye-popping" prescribing activity of Dr. Jeff Durgin.
(Opp'n Br. pp. 27-29.) Dr. Durgin did not testify, and the government introduced no evidence about his patient
volume, practice patterns, or typical prescribing history. Yet, the government argues that Dr. Durgin's
submission of 689 prescriptions in March 2015, 541 in April 2015, and more than 130 in a single day should
have alerted defendants that the prescriptions were medically unnecessary. ( Id.) According to the government,
"[t]hese prescriptions [were] obviously fraudulent, as no doctor could examine anywhere near that number of
patients and make a decision that it was medically necessary for each of those patients to receive a compound
medication supposedly tailored to their individual medical needs.": ( Id. p. 28.) The government relies upon an
email addressed to Central Rexall in which Dr. Durgin wrote that he had "signed a contract" that would result in
it receiving "many prescriptions." ( /d. pp. 27, 28; GX411.) But that email says nothing about whether the
additional volume of prescriptions would be "eye-popping" or so obviously outrageous. (See GX411.)

The government failed to present how prescription volume is equal to patient volume. A single patient may
legitimately receive multiple prescriptions, and raw prescription counts do not reflect how many patients a
prescriber examined. (See Trial Tr. pp. 3581:16-3582:17.) Although the government suggests that Dr. Durgin's
email supports an inference that he was paid to write prescriptions, it failed to establish that defendants knew
of the email. Boyle testified that he was forwarded the email but did not specify whether defendants were
aware of it. (See id. pp. 2407:1-2408:10.) Because nothing in the record established what constitutes an "eye-
popping" volume or show that no medical professional could lawfully issue the number of prescriptions Dr.
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Durgin submitted, the government's inference fails.

MMR21 and its associated prescribers—Dr. William Elder-Quintana and nurse practitioner Eric
Wagner—formed the government's next set of volume-based [*16] examples. (Opp'n Br. pp. 29-34.) Since
neither of these prescribers testified, it is unclear what relationship, if any, defendants and Central Rexall had
with Dr. Elder-Quintana and Wagner.:2 As with the other sales groups, the government introduced no evidence
as to why criminality could be inferred from Dr. Elder-Quintana's 411 prescriptions within four months and 59 in
a single day and Wagner's 545 prescriptions over the course of four months and 248 in one month. No
information was provided as to the number of patients they could examine per day or whether multiple
prescriptions were issued for one patient. Regardless of the high reimbursements Central Rexall received from
Dr. Elder-Quintana and Wagner's prescriptions, financial volume does not equate to prescribing volume, nor
does it illuminate whether defendants should have recognized fraud based solely on the number of
prescriptions submitted.

The government's attempt to infer illegality from Boardwalk Medical's prescriptions fares no better. ( /Id. pp. 38-
42.) Within one year, Dr. Gaffney wrote 758 prescriptions for 220 patients. ( /d. pp. 38, 39.) He testified that he
could see roughly 30 patients in one day and submitted as many as 63 prescriptions in a single day. ( /d.; Trial
Tr. pp. 1656:20-1657:8.) While Dr. Gaffney admitted that none of those 220 patients had a medical need for
Central Rexall's compound medications, he testified that his signed prescriptions gave Central Rexall no
reason to suspect invalidity or fraud. (Trial Tr. pp. 1637:12-20, 1656:3-5, 1666:15-1667:17, 1672:12-14.) As to
Boardwalk Medical's other prescribers, the government cites to Dr. Sokalsky's 169 prescriptions in less than a
year, with as many as 29 in a single day, and Dr. Kauffman's 187 prescriptions in about a year, with as many
as 42 in a short period. (Opp'n Br. pp. 39, 40.) Given that Dr. Sokalsky actually examined his patients, the
government's reliance on his prescription volume does not support an inference that his prescriptions were
medically unnecessary. (See Trial Tr. p. 3582:18-21.)

The large disparity between what the government considers a "very high number of prescriptions"—i.e., Dr.
Durgin's 689 prescriptions in one month in comparison to Dr. Sokalsky's 169 prescriptions in about a
year—highlights the absence of any benchmark for reasonableness. Beyond some patients warranting more
than one prescription, trial testimony also established that prescriptions were submitted to Central Rexall in
batches. (See id. pp. 1751:3-13, 2385:14-19, 3496:14-3501:4, 3582:6-3584:7.) Because several prescriptions
were sometimes submitted at one time, the numbers of prescriptions submitted in one day does not reasonably
reflect the number of prescriptions a prescriber issued that day. (See id.) Additionally, Central Rexall's July
2015 formulation change during which physicians resubmitted prescription because of ingredient substitutions
or coverage changes may have also attributed to a spike in the number of prescriptions. ( /d. p. 3582:24-
3584:7.)

Absent evidence establishing some standard by which the jury could gauge whether [*17] a certain volume of
prescriptions is a "red flag" of medically unnecessary prescriptions for compound medication, no reasonable
jury could have concluded that the volume of prescriptions was evidence of defendants' fraudulent intent.

(C) Signature Stamps

The government suggests that because many prescriptions bearing Craven's name were signed with a stamp,
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defendants must have known that her prescriptions were medically unnecessary. (Opp'n Br. pp. 23-25; Trial Tr.
pp. 3839:18-3840:25.) However, there is nothing in the record that suggests that a stamped signature is
inherently suspicious or indicates that a prescription is medically unnecessary. Craven's testimony undermines
the government's position.

No witness testified that defendants saw these prescriptions, examined them, or knew they were stamped
rather than signed. The government presented no pharmacist, compliance officer, PBM representative, or
medical professional who stated that a stamped prescription should alert a pharmacy operator to possible
fraud. Craven was the only medical professional to testify on the issue, and she confirmed that signature
stamps are common in the medical profession and not improper when used with authorization. ( /d. pp. 639:21-
640:4, 646:18-22.) Thus, the mere use of a stamp is not a red flag.

Craven explained that her stamp had been stolen and used without her approval. ( /d. pp. 623:21-624:7.) But
Craven stated that she never informed anyone at Central Rexall about the theft and did not check whether
anyone in her office had contacted the pharmacy. ( /d. pp. 645:3-16.) The government offered no evidence that
defendants noticed the stamped signatures, knew they were unauthorized, or believed that the use of a
signature stamp was indicative of a lack of medical necessity. Accordingly, the evidence presented at trial of
signature stamps on prescriptions cannot be used as an inference of defendants' knowledge of medically
unnecessary prescriptions.

(D) Refills Selected

The government also argues that the number of refills selected should have alerted defendants that the
prescriptions were medically unnecessary. (Opp'n Br. pp. 38-40, 48, 49.) According to the government,
defendants directed sales representatives to seek the maximum number of refills, which medical professionals
testified were not medically appropriate quantities. ( /d.) In response, defendants assert that the government's
theory misstates both the evidence and the law.

The government relies on testimony that defendants encouraged representatives to seek the maximum
number of refills on the prescriptions. ( /d. pp. 48, 49; Trial Tr. pp. 264:15-265:25, 2774:2-15.) It also relies on
testimony from Olsen, Dr. Patel, and Craven that large quantities of refills would not be medically appropriate
for compound medications, as "logically [a prescriber would] want to see if they're going to work before" they
are refilled. ( /d. pp. 48, 49; Trial Tr. pp. 617:5-618:9, 928:14-929:8, 1578:2-16.) As Casseri explained, "[t]he
more refills that the pharmacy would obtain from [a] compound, ... additional funds ... would come [*18] in from
the PBM." ( Id. pp. 2773:25-2774:5.) This meant that "the more money [the PBM] got, [Central Rexall] got." ( /d.
) Missing from the government's presentation, however, is that Central Rexall received reimbursements only
when prescriptions were filled. (See Mov. Br. p. 65 (noting that "there was no allegation, let alone evidence,
that Central Rexall billed a PBM for, and received payment for, a prescription that a patient did not actually
receive"); see generally Indictment.) The government offered no evidence of the number of refills that Central
Rexall filled or that defendants knew of any improper refill.

Refills served only as potential authorizations requiring patient action. (See Mov. Br. pp. 53, 54.) Ritson
testified that checking the maximum refills did not "necessarily mean that the patient is going to get all of those,
" but that "if the insurance company would cover it for that long, then the doctor's prescription is good for that
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many refills." (Trial Tr. pp. 1744:22-1745:12.) In other words, a prescriber who selected the maximum number
of refills authorized a patient to get a refill without going back to the doctor. ( /d. pp.2974:25-2975:19.)
However, refills would not be filled without confirmation from the patients. ( /d. pp. 1744:25-1745:12; 1540:24-
1541:14.) For example, Tedesco explained that when Central Rexall would call a patient in connection with
refills, and the patient said they did not need the refill, the prescription was put on hold. ( /d. pp. 1540:24-
1541:14.) Central Rexall's Quickbase entries confirmed this practice and reflected that refills were held,
cancelled, or declined at the patient's request. (See DX 131F; DX 131ll; DX 131K.)

Rather than support the government's position, the evidence affirmatively demonstrated, and was unrebutted,
that: (1) refills did not reflect actual dispensing; (2) refills operated only as potential patient authorizations; and
(3) Central Rexall maintained patient-verification safeguards to ensure that no prescription—initial or
refill—was filled without patient consent. The selection of authorized refills, therefore, does not support an
inference of defendants' knowledge that prescriptions were medically unnecessary.

(E) Unusual Prescriptions

In further support of its position, the government points to several prescriptions, which it deemed as suspicious.
These include prescriptions for: (1) an 11-year old with age spots; (2) eczema cream for a three-year old; (3)
the same scar cream for a three- and 77-year old; (4) the same supplement for a 16-and 77-year old; (5) libido
creams for women; (6) several families, including husbands, wives, children, and relatives, all receiving
multiple prescriptions with the same medication and large number of refills; and (7) a medical professional who
is not a dentist prescribing "magic mouthwash." (See Opp'n Br. pp. 21-42, 64-67.) The government also
suggests that the prescriptions written by prescribers located in different states from patients gives rise to a
reasonable inference of fraud. ( /d.)

The prescriptions at issue were all signed by licensed medical professionals, and Central Rexall had no reason
[*19] to second-guess those prescribing decisions. See supra pp. 16, 17. Like the presentation of the volume
of prescription in a vacuum, the government offered no competent evidence that the types of medications
prescribed were unusual or that defendants would have recognized them as such. Indeed, the government did
not present any evidence that these prescriptions were medically unnecessary. Without evidence that these
prescriptions were medically unnecessary, the government suggested that the jury assume the
outrageousness of the prescriptions.

Similarly, the government produced no evidence that defendants knew in which states the prescribers were
licensed. There was also no evidence that defendants saw any of these prescriptions or were told about them.
(See Reply Br. pp. 35, 57, 58.) Accordingly, nothing about the "unusual prescriptions" supports an inference of
defendants' knowledge of medically unnecessary prescriptions.

(F) Serna’'s Testimony

The government asserts that Serna's testimony establishes that defendants must have been aware that the
prescriptions originating through MMR21 were illegitimates (Opp'n Br. pp. 29-34.) Defendants allegedly

reached an agreement with Serna, wherein MMR21 would refer members to participate in free studies with
doctors, who would prescribe them with Central Rexall's compound medications. ( /d.) In exchange for their
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participation, both the doctors and patients would receive kickbacks. ( /d.) Serna attributed defendants for
developing this scheme and providing him with a list of medical professionals to use. ( /d.) They included Dr.
Elder-Quintana, Wagner, and nurse practitioner Walter Simmons. ( /d.) Because MMR21's members took part
in a fictitious study through which they received medically unnecessary prescriptions, the government asserts
that "[b]y themselves, the terms of the deal Serna struck with [defendants] established a conspiracy to commit
fraud." ( /Id. p. 31.)

When resolving a Rule 29, | must treat all incriminating evidence against defendants as true and credible.
United States v. Riley, 621 F.3d 312, 329 (3d Cir. 2010). This includes testimony from witnesses with serious
credibility problems. United States v. Salahuddin, 765 F.3d 329, 347-49 (3d Cir. 2014.) Since "[a] jury is free to
believe part of a witness' testimony and disbelieve another part of it," courts are typically restricted from
rejecting witness testimony, even if the witness is found to have lied and committed perjury. United States v.
Boone, 279 F.3d 163, 189 (3d Cir. 2002). In other words, courts "presume that the jury properly evaluated
credibility of the witnesses, found the facts, and drew rational inferences." United States v. lafelice, 978 F.2d
92, 94 (3d Cir. 1992). Presumptions can, however, be rebutted. While court's generally accept a jury's
credibility findings, an exception exists when the testimony in question was "incredible on its face" and/or
"def[ied] physical realities." United States v. Mickens, No. 20-00258, [2021 BL 280487], 2021 U.S. App. LEXIS
22139, [2021 BL 280487], 2021 WL 3136083, at *3 (2d Cir. July 26, 2021) (alteration in original) (quoting
United States v. Truman, 688 F.3d 129, 139 (2d Cir. 2012)); see also United States v. Sanchez, 969 F.2d 1409
, 1414 (2d Cir. 1992) (noting that "[w]here testimony is patently [*20] incredible or defies physical realities, it
may be rejected by the court, despite the jury's evaluation"). This exception applies when a questionable
witness is found to have inconsistently testified as to the core facts and no other witness can corroborate his or
her version of events. Mickens, [2021 BL 280487], 2021 U.S. App. LEXIS 22139, [2021 BL 280487], 2021 WL
31360883, at *3; see United States v. Tharrington, No. 24-00310, 2025 U.S. Dist. LEXIS 163147, [2025 BL
298802], 2025 WL 2434922, at *3-4 (E.D. Pa. Aug. 22, 2025) (finding that because the "witnesses' testimony
was not 'patently incredible' nor 'defie[d] physical realities' and no other exceptional circumstances exist, the
[clourt will defer to the jury's resolution of the purportedly conflicting testimony and their assessment of the
witnesses' credibility” (alteration in original)).

At trial, Serna was caught in lie after lie. (See e.g., Trial Tr. pp. 1302:7-1326:17, 1402:24-1402:23, 1407:5-18,
1408:6-1417:24.) In fact, as Serna's testimony evolved, | saw a number of jurors openly laugh at much of his
testimony following the government's initial direct examination. The government suggests that defendants are
trying to convince me to totally discredit Serna's testimony only because Serna denied meeting with
prosecutors to prepare for his redirect. (Opp'n Br. p.33.) However, as defendants note, "ca[tching] Serna on the
lowest hanging fruit of all lies imaginable" demonstrates that Serna was a patently incredible witness. (Mot. Tr.
p. 127:17-25.) The government ignores Serna having been caught, among several other things, obstructing
justice by responding to a grand jury subpoena with forged documents, blaming his deceased sister for his
crimes, and lying about his military status. (See Trial Tr. pp. 1302:7-1326:17, 1401:24-1403:23, 1407:5-18.)
The government must overlook Serna's faults because he was the only witness to connect the alleged
underlying fraudulent scheme to defendants. (See Trial Tr. pp. 1078:13-1083:25.) But having witnessed the
jurors' reaction to Serna's testimony and hearing the sheer audacity of his lies, | find that he was a patently
incredible witness that no rational jury could have credited and, indeed, the jury in this case did not credit.
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Other than Serna, no other witness testified, and no evidence was produced, that defendants or Central Rexall
had a direct relationship with the medical professionals. (See e.g., Trial Tr. pp. 647:1-3, 1504:23-25, 1671:1-
17,1766:1-8, 2154:22-2156:6, 2157:6-8, 2232:20-2233:2, 3011:15-3012:7, 3402:7-23.)14 Instead, the other
witnesses established that sales groups affiliated with Central Rexall recruited the medical professionals who
submitted prescriptions to Central Rexall. (See Trial Tr. p. 858:3-24.) These medical professionals have
explained that this arrangement was entered into with the sales groups, and Central Rexall was not aware the
prescriptions they submitted were invalid. (See e.g., Trial Tr. pp. 647:1-3, 1504:23-25, 1671:1-17, 1766:1-8,
2154:22-2156:6, 2157:6-8, 2232:20-2233:2, 3011:15-3012:7, 3402:7-23.)

Based on the totality of the record evidence, my observation of the jurors, and the obviousness of Serna's false
testimony, | find that a reasonable jury would not have—and indeed, this jury did not—credit Serna's version of
the events. See Mickens, [2021 BL 280487], 2021 U.S. App. LEXIS 22139, [2021 BL 280487], 2021 WL
3136083, at *5 [*21] .

ili. Willful Blindness

Willful blindness is an "alternative way of proving knowledge" and refers to a defendant's "deliberate
ignorance." United States v. One 1973 Rolls Royce, V.I.N. SRH-16266 By & Through Goodman, 43 F.3d 794,
806-08 (3d Cir. 1994). This theory "may be used in a case to prove that a defendant acted knowingly and
willfully by showing that she or he had knowledge or awareness of certain facts or circumstances." Onque, 169
F. Supp. 3d at 570. In other words, a "willful blindness instruction is justified as long as there was sufficient
evidence that a defendant 'deliberately avoided learning the true facts' or 'closed his eyes to what would
otherwise have been obvious to him." /d. (quoting United States v. Stewart, 185 F.3d 112, 126 (3d Cir. 1999)).
In the context of conspiracy cases, a willful blindness instruction "ensure[s] that a juror who believe[s] that a
defendant turned a blind eye toward his co-defendant's conduct w[ill] not vote to acquit the willfully blind
defendant." United States v. Sharma, 190 F.3d 220, 231 (3d Cir. 1999). If a defendant was not proven to have
had knowledge of the illegal objective contemplated by the conspiracy, the court is obligated to overturn a
defendant's conspiracy conviction. See e.g., Wexler, 838 F.2d at 91 ; Coleman, 811 F.2d at 808; United States
v. Samuels, 741 F.2d 570, 573-74 (3d Cir. 1984); United States v. Molt, 615 F.2d 141, 146 (3d Cir. 1980);
Cooper, 567 F.2d at 254-55.

"A willfully blind defendant is 'one who takes deliberate actions to avoid confirming a high probability of
wrongdoing and who can almost be said to have actually known the critical facts.™ Onque, 169 F. Supp. 3d at
570 (quoting Global-Tech Appliances, Inc. v. SEB S.A., 563 U.S. 754, 769, 131 S. Ct. 2060, 179 L. Ed. 2d
1167 (2011)). This is different from a defendant who "should have known of facts of which he or she was
unaware." United States v. Wert-Ruiz, 228 F.3d 250, 255 (3d Cir. 2000). "Willful blindness is not to be equated
with negligence or a lack of due care." Id. Thus, "[t]he instruction 'must make clear that the defendant himself
was subjectively aware of the high probability of the fact in question, and not merely that a reasonable man
would have been aware of the probability." /d. (quoting United States v. Caminos, 770 F.2d 361, 365 (3d Cir.
1985)).

Consistent with the Third Circuit Model Jury Instruction for Willful Blindness (5.06), | instructed the jury as
follows:
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To find Mr. Johnston and Mr. Brockmeier guilty of conspiracy to commit healthcare fraud and wire
fraud, you must find that the government proved beyond a reasonable doubt that Mr. Johnston and
Mr. Brockmeier knew the object of the conspiracy was to commit healthcare fraud or wire fraud by
submitting false and fraudulent insurance claims to the pharmacy benefits administrator for
medically unnecessary compounded prescription medications.

No one can avoid responsibility for a crime by deliberately ignoring what is obvious.

Thus, you may find that Mr. Johnston and Mr. Brockmeier knowingly conspired to commit
healthcare fraud and wire fraud based upon evidence which proves that: One, Mr. Johnston and
Mr. Brockmeier himself actually or subjectively believed that there was a high probability that false
and fraudulent insurance claims were submitted to the pharmacy benefits administrator for
medically unnecessary compounded prescription medication; and, second, Mr. [*22] Johnston and
Mr. Brockmeier consciously took deliberate actions to avoid learning or made deliberate efforts to
avoid knowing about the existence of the submission of false and fraudulent claims to the
pharmacy benefits administrator for medically unnecessary compounded prescription medications.

You may find that Mr. Johnston and Mr. Brockmeier knew that false and fraudulent insurance
claims were submitted to the pharmacy benefit administrator for medically unnecessary
compounded prescription medication. If you find that Mr. Johnston and Mr. Brockmeier actually
believed that this fact did not exist, also you may not find that Mr. Johnston and Mr. Brockmeier
knew that false and fraudulent insurance claims were submitted to the pharmacy benefits
administrator for medically unnecessary compounded prescription medications if you find only that
... Mr. Johnston and Mr. Brockmeier consciously disregarded a risk that the fact existed, or that Mr.
Johnston and Mr. Brockmeier should have known that the fact existed, or that a reasonable person
would have known of a high probability that that fact existed. It is not enough that Mr. Johnston
and Mr. Brockmeier may have been reckless or stupid or foolish and may have acted out of
inadvertence or accident. You must find that Mr. Johnston and Mr. Brockmeier themselves actually
or subjectively believed there was a high probability that false and fraudulent insurance claims
were submitted to the pharmacy benefits administrator for medically unnecessary compounded
prescription medication, consciously took deliberate actions to avoid learning it, or made deliberate
efforts to avoid knowing about it and did not actually believe that it did not exist.

A belief that Mr. Johnston or Mr. Brockmeier were negligent or committed some civil violation is
insufficient to form the basis for a criminal conviction. Ordinary civil negligence does not give rise
to criminal liability, nor does an ordinary breach of contract or a failure to honor one's promise give
rise to criminal liability. The government's burden of proof in criminal cases, proof beyond a
reasonable doubt as to each and every element of the charged offense is higher than the burden
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that applies in civil cases. And you should only consider and apply the heightened reasonable
doubt standard that | have directed to you.

The offenses charged in the [I]ndictment require proof that ... Mr. Johnston and Mr. Brockmeier
acted knowingly, intentionally, willfully and with intent to defraud. If you find that Mr. Johnston and
Mr. Brockmeier acted in good faith, that would be a complete defense to these charges. Because
good faith on the part of Mr. Johnston or Mr. Brockmeier would be inconsistent with either of them
acting willfully with intent to defraud.

(Trial Tr. pp. 3767:16-3773:24.)1s Despite the instruction articulating otherwise, | find that the evidence supports
only a negligence theory—not deliberate avoidance of knowledge.

Evidence showing that defendants did not ignore the suspicious prescriptions [*23] or practices brought to their
attention was unrebutted. (See e.g., Trial Tr. pp. 700:15-21, 2499:10-23, 2555:9-11, 2561:6-9, 2579:16-2580:9;
DX1634; DX1703; DX1920.) For example, Casseri testified that while errors were inevitable in an organization
of Central Rexall's size, Central Rexall's policies were designed to detect those errors. (Trial Tr. p. 2980:13-
17.) Boyle testified that he was instructed to review, communicate about, and address prescription-related
issues when questions arose. ( /d. pp. 2561:6-2562:2). Defendants largely accepted Boyle's recommendations
as to how to handle a particular situation. ( /d. pp. 2530:22-2531:4.) This undermines the government's theory
that defendants deliberately avoided learning the truth.

Faced with the unrebutted evidence of defendants' attempts to address suspicious prescriptions, the
government criticizes the efforts as being not quick enough or aggressive enough in response to suspicious
activity. (Opp'n Br. pp. 41, 42, 86.) Throughout trial, the government emphasized that when patients said that
they did not know about prescriptions submitted on their behalf, Central Rexall did not call the prescribers. (
See e.g., Trial Tr. 1493:16-22, 1636:2-11.) Central Rexall was, however, under no legal obligation to do so.
Instead, imposing an obligation to do something different or do more is sounded in negligence, not criminal
intent. That the government would have liked Central Rexall and defendants to have responded to the alleged
"red flags" differently is not sufficient to establish willful blindness particularly where, as here, the government
did not produce any evidence that Central Rexall's protocols to address suspicious activity were inherently
flawed and designed to avoid learning the truth. The government also failed to produce any evidence, direct or
circumstantial, that calling the prescribers would have led defendants to discover fraud being committed by
others. Criticism, without more, of a business' system of oversight, policies, investigation, and practices in
response to issue that arise is not proof of deliberate avoidance.

Willful blindness, moreover, cannot be inferred simply because defendants were positioned at the top of the
corporate structure. The government was required to prove beyond a reasonable doubt that it was defendants
that consciously chose not to learn the truth. Because no rational juror could find beyond a reasonable doubt
that defendants consciously avoided learning that prescriptions were medically unnecessary, the government
failed to carry its burden.ss

iv. False Statements

"Assessing whether a communication is fraudulent, truthful, or otherwise is a highly contextual inquiry." United
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States v. Ferriero, 866 F.3d 107, 120 (3d Cir. 2017). "[T]here are no hard and fast rules of law to apply," to
determine whether a scheme is fraudulent in nature. Pearlstein, 576 F.2d at 535. "The scheme need not be
fraudulent on its face, but must involve some sort of fraudulent misrepresentations or omissions reasonably
calculated to deceive persons of ordinary prudence and comprehension." Id. The fraudulent [*24] or false
representation may, instead, be "effected by deceitful statements of half-truths or the concealment of material
facts." United States v. Bryant, 655 F.3d 232, 249 (3d Cir. 2011) (quoting United States v. Olatunji, 872 F.2d
1161, 1167 (3d Cir. 1989)).

In support of this element, the government argues that "defendants made false claims to ... PBMs each time
they submitted claims for medically unnecessary prescriptions." (Trial Tr. p. 3889:1-3.) The government also
frames the conspiracy by referring to several false statements outside the submission of medically
unnecessary claims. ( /d. pp. 3889:19-3892:22.) Defendants assert that because the government's proofs, or
lack thereof, rely upon an implied false certification theory and constitute a fatal variance from the Indictment,
they must be acquitted of Count One. (Mov. Br. pp. 57-83; Reply Br. pp. 60-70.)

(A) Reimbursement Claims

Central Rexall's submission of reimbursement claims for prescriptions that defendants allegedly knew were
medically unnecessary does not satisfy the government's burden to prove a false statement.

Express Scriptsiz did not affirmatively ask pharmacies to confirm whether there was a valid doctor-patient
relationship before submission of a reimbursement. "[T]here was no box to check, blank to fill, code to enter, or
space to sign in which Central Rexall represented that it was submitting a reimbursement claim for a medically
necessary prescription." (Mov. Br. p. 61; see Trial Tr. pp. 3253:2-3254:4.) The government argues that "the
question [was] not asked because the billing of [the claim] implies that it exists." (Trial Tr. p. 3253:2-17.) Since
Express Scripts' provider "manual outline[d] that all claim submissions should be true and accurate," a valid
patient-prescriber relationship was "built into every claim submission." ( /d.)

The Third Circuit recently "join[ed] the Fifth and Eleventh Circuits in recognizing that implicit
misrepresentations can give rise to valid charges under" the healthcare fraud statute. Mattia, 157 F.4th at 310;
see United States v. Anderson, 980 F.3d 423, 429 (5th Cir. 2020) (concluding "that an implicit
misrepresentation theory of health care fraud is valid"); see also United States v. Gonzalez, 834 F.3d 1206,
1214 (11th Cir. 2016) (noting that "[a] person makes a false claim if the treatments that were billed were 'not
medically necessary| ] or were not delivered to the patients™ (second alteration in alteration) (quoting Medina,
485 F.3d at 1304)).1s In the context of the False Claims Act, the Court determined that an implicit
misrepresentation is encompassed by the submission of a claim that "omits its violations of statutory,
regulatory, or contractual requirements" of "the goods or services provided." Escobar, 579 U.S. at 187. "[T]he
word 'prescription’ itself, if ascribed a common-sense definition, suggests a level of validity based on a doctor's
determination that a particular drug is needed by a patient." Mattia, 157 F.4th at 311; see United States v.
Smith, 573 F.3d 639, 651 (8th Cir. 2009) (noting that "the word prescription ... in common parlance, means
only a bona fide order—i.e., directions for the preparation and administration of a medicine, remedy, or drug for
a real patient who actually needs it after some sort of examination or consultation [*25] by a licensed doctor"
(quoting United States v. Nazir, 211 F. Supp. 2d 1372, 1375 (S.D. Fla. 2002))).
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Relying on this line of authority, the government argues that when submitting reimbursement claims, Central
Rexall implicitly represented the validity of the prescriptions. (Opp'n Br. pp.74-83.) The government asserts
that because Express Scripts only permitted reimbursements for "valid" prescriptions, defendants were
obligated to disclose that the prescriptions were medically unnecessary. ( /d.) The trial record, however, does
not support the government's theory.

Rather than establish an implicit certification of medical necessity, the evidence shows that submission of a
reimbursement claim merely alerted a PBM that a pharmacy possessed a prescription for a patient that it
intended to fill. (Trial Tr. 675:6-16.) No witness testified that the claims-submission process required
pharmacies to evaluate, certify, or disclose the medical necessity of a prescription as determined by a
physician. Indeed, no testimony was introduced explaining how a PBM would even receive, process, or verify
such a representation during the claim submission process. (Mov. Br. p. 62 n.17.)

Olsen testified that a valid prescription requires "the patient's name, address, date, medication being
prescribed, quantity, ... directions for use," and physician's signature. (Trial Tr. pp. 938:14-939:3.) Evidence
established that a reimbursement claim for a signed prescription indicates that a medical judgment was made
by a licensed prescriber. ( Id. p. 3255:9-24.) However, without pointing to any evidence, the government
suggests that a reimbursement claim independently communicated—or was understood to communicate—that
the underlying prescription was medically necessary. /d. As discussed at length, "medically unnecessary" is an
inherently vague and contested concept. See supra pp. 13-21. The government's theory effectively seeks to
impose criminal liability for failing to disclose that a prescription was medically unnecessary, without
establishing that defendants had any objective, knowable standard by which to determine what "medically
unnecessary” meant in the first place. Assuming the Government equates medical necessity with the existence
of a genuine doctor-patient relationship, the record establishes that medical necessity is a determination
entrusted to physicians—not pharmacists, PBMs, or pharmacy executives. (Trial Tr. p. 3255:9-24.)

Stockwell acknowledged that, while a prescription that is not medically necessary might be "inappropriate" and
"potentially fraudulent," it would be hard for Express Scripts to see whether a prescription was medically
necessary from the perspective of a pharmacy. ( /d. p. 3182:5-9.) He further explained that different doctors
can examine the same patient and reach different conclusions about what is medically necessary, and that
neither a PBM nor a pharmacist is in a position to second-guess a physician's medical judgment. ( /d. pp.
3255:16-3256:5.) As | suggested, "the implied representation for a pharmacy is different ... tha[n] the implied
representation [*26] ... [of] a valid prescription from a doctor." (Mot. Tr. 13:12-18.)

Accordingly, the evidence at trial failed to establish that Central Rexall's reimbursement claims implicitly
conveyed a factual assertion that defendants knew to be false. At most, the government proved a
disagreement about the medical judgment underlying prescriptions written by licensed physicians. That is
insufficient to satisfy the false-statement element of Count One.

(B) Prejudicial Variance

The Indictment clearly charged defendants with having made false statements when submitting claims for
reimbursements. (Indictment § 14.) The object of the conspiracy was that defendants "unlawfully enrich[ed]
themselves by causing the submission of false and fraudulent insurance claims to [PBMs] for medically
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unnecessary Central Rexall compounded prescription medications." ( /d.) By framing Count One as such, the
government limited its proof to a scheme to defraud accomplished through fraudulent reimbursement claims.
Yet, during summation, the government urged the jury to convict defendants on Count One for alleged false
statements not charged in the Indictment. Specifically, the government asked the jury to consider Central
Rexall/defendants': (1) false statement to CVS/Caremark; (2) direction to Olsen to lie about the use of a copay
discount program; (3) letter to the federal government about Central Rexall's compliance program; (4)
submission of the CVS recredentialing questionnaire; (5) termination of its relationship with Good Neighbor; (6)
approval of false answers on the Catamaran recredentialing application; and (7) submission of test
adjudications. (Mov. Br. pp. 74-83; Opp'n Br. pp. 80, 81; Trial Tr. pp. 3889:19-3892:22.) Defendants challenge
these additional statements as a variance between Count One's proof and the Indictment. (Mov. Br. pp. 69-83.)

As to this element of the charge, the jury was charged:

In this case, the [l]ndictment alleges that the scheme to defraud was carried out by making false or
fraudulent statements, representations or claims. The representations which the government
charges were made as part of a scheme to defraud [are] set forth in the [I]ndictment.

The government is not required to prove every misrepresentation charged in the [lndictment. It is
sufficient that the government proves beyond a reasonable doubt that one or more of the alleged
material misrepresentations were made in furtherance of the alleged scheme to defraud. However,
you cannot convict Mr. Johnston and Mr. Brockmeier of conspiracy to commit wire fraud unless all
of you agree as to at least one of the material misrepresentations.

(Trial Tr. p. 3783:11-23.) The jury was thus instructed to convict only if they agreed on a misrepresentation
alleged in the Indictment. (See Mov. Br. pp. 71, 72.)

A defendant has a "substantial right to be tried only on charges presented in an indictment returned by a grand
jury." United States v. Syme, 276 F.3d 131, 149 (3d Cir. 2002). When "the evidence at trial proves facts
materially different from those alleged in the indictment," a variance occurs. United States v. Castro, 776 F.2d
1118, 1121-22 & n.1 [*27] (3d Cir. 1985). Thus, variances are prejudicial when the jury convicted a defendant
on an uncharged theory and defendants lacked notice of this theory. See United States v. Schurr, 775 F.2d
549, 553-54 (3d Cir. 1985); United States v. Balter, 91 F.3d 427, 441 (3d Cir. 1996) (noting that to demonstrate
prejudice from a variance, a defendant "must show (1) that there was a variance between the indictment and
the proof adduced at trial and (2) that the variance prejudiced some substantial right"). When substantial rights
are affected by the variance, a verdict can stand only if "the conviction is sure that the error did not influence
the jury, or h[ave] but very slight effect." Kotteakos v. United States, 328 U.S. 750, 764, 66 S. Ct. 1239, 90 L.
Ed. 1557 (1946).

The government argues that no variance occurred because the challenged statements were intrinsic evidence
that advanced or concealed the charged scheme. (Opp'n Br. pp. 81-83.) Courts permit the government to
introduce evidence of uncharged acts or statements that are connected to the charged scheme. See United
States v. Granado, 523 F. App'x 153, 156 (3d Cir. 2013). Intrinsic evidence may, however, only contextualize
or support the charged theory; it cannot substitute for proof of the charged misrepresentation itself or become
the operative basis for conviction. See id.
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Having determined that the submission of reimbursement claims did not itself constitute a false statement
within the meaning of Count One, supra pp. 43-46, the remaining statements identified by the government
cannot be treated as intrinsic evidence of that nonexistent falsity. However, to the extent the government
proved the falsity as alleged in the Indictment, | would have had to determine whether these additional
statements furthered the defendants' scheme. | note that these statements—such as the recredentialing
materials, internal compliance communications, and business relationship decisions—bear at most an
attenuated connection to the alleged object of the conspiracy. As defendants correctly note, it is unclear how
participation in particular programs or discrete communications with PBMs furthered a scheme to submit
medically unnecessary prescriptions, as opposed to reflecting ordinary regulatory or contractual interactions. (
See Mov. Br. pp. 75-82.)

Given the government's emphasis on these uncharged statements during summation, and the absence of a
viable charged misrepresentation to anchor the jury's deliberations, | cannot determine what weight the jury
assigned to the improper theories of guilt. The risk that the jury convicted based on unalleged
misrepresentations—or failed to reach unanimity as to any charged misrepresentation—is substantial. Under
these circumstances, defendants were prejudiced and are entitled to relief as to Count One.

2. Count Two: Conspiracy to Commit Identity Theft

Defendants argue that the evidence was insufficient to support their conviction for conspiracy to commit
identity theft because: (1) the test adjudications were not "at the crux" of the healthcare and wire fraud
conspiracy; (2) the government's proofs failed to establish a deprivation of property; [*28] (3) the government's
proofs lacked materiality; and (4) they lacked the requisite intent.

a. Crux

Prior to trial, defendants sought dismissal of Count Two for the government's failure to establish a genuine
nexus between defendants' alleged use of another person's identifying information to submit false "test claims"
for compounded medications and the underlying predicate fraud offense. (See ECF No. 187.)s | denied this
aspect of the Dismissal Motions. Johnston, [2024 BL 382499], 2024 U.S. Dist. LEXIS 193386, [2024 BL
382499], 2024 WL 4570681, at *2-3. Defendants now ask that | revisit my decision declining to extend the
applicability of Dubin v. United States, 599 U.S. 110, 143 S. Ct. 1557, 216 L. Ed. 2d 136 (2023) to Count Two.
(Mov. Br. p. 115.)

"Although there is no [Rule] that explicitly governs [m]otions for [rleconsideration, the Third Circuit has
recognized that such motions may be filed in criminal matters." United States v. Rensing, 12-00663, [2022 BL
277942], 2022 U.S. Dist. LEXIS 142454, [2022 BL 277942], 2022 WL 3227131, at *2 (D.N.J. Aug. 10, 2022);
see United States v. Fiorelli, 337 F.3d 282, 286 (3d Cir. 2003) ("[e]xtending the time constraints imposed by [
Federal Rules of Civil Procedure] 59(e) and 60(b) to motions" for reconsideration filed in criminal cases).
"Indeed, New Jersey's Local Rules recognize that Local Rule of Civil Procedure 7.1(i), dealing with motions for
reconsideration, applies in criminal matters." Rensing, [2022 BL 277942], 2022 U.S. Dist. LEXIS 142454, [2022
BL 277942], 2022 WL 3227131, at *2; see United States v. Curry, No. 04-00280, [2006 BL 59558], 2006 U.S.
Dist. LEXIS 28878, [2006 BL 59558], 2006 WL 1320083, at*1 n.2 (D.N.J. May 12, 2006) (noting that "[w]hile
the [Rules] do not specifically address motions for reconsideration, our Local Rule of Criminal Procedure 1.1

© 2026 Bloomberg Industry Group, Inc. All Rights Reserved. Terms of Service

Bloomberg Law / PAGE 26


https://www.bloombergindustry.com/customer-agreement/

United States v. Johnston, No. 20-cr-00800-ESK, 2026 BL 15336, 2026 Us Dist Lexis 9287 (D.N.J. Jan. 16, 2026), Court
Opinion

expressly adopts for use in criminal cases Local Rule of Civil Procedure 7.1(i), which permits a party to move
for reconsideration or reargument."). Thus, this aspect of the Motion "will be granted only if the moving party
can demonstrate one of the following: (1) an intervening change in the controlling law; (2) the availability of
new evidence that was not available previously; or (3) the need to correct a clear error of law or fact to prevent
manifest injustice." United States v. Jackson, No. 18-00216, [2020 BL 186867], 2020 U.S. Dist. LEXIS 87670, [
2020 BL 186867], 2020 WL 2557339, at *1 (W.D. Pa. May 19, 2020); see United States v. Bonfilio, No. 09-
00205, [2017 BL 9343], 2017 U.S. Dist. LEXIS 4544, [2017 BL 9343], 2017 WL 118404, at *2 (W.D. Pa. Jan.
12, 2017) (noting that a motion for reconsideration is not "an opportunity for a litigant, having lost, to change
theories of the case and advance new, often contradictory, evidence in support").

Defendants argue that with trial having concluded, "it is obvious that the test adjudications were not, as the
[glovernment promised pre-trial,2o at the crux of the fraud theory actually advanced at trial." (Mov. Br. p. 115.)
However, defendants’ reasons for reconsideration fails to assert why Dubin , as applied to 18 U.S.C. §1028A,
should be extended to 18 U.S.C. § 1028(a)(7). (See id. pp. 105-115; Reply Br. pp. 75-78.)

"The United States Code criminalizes the unauthorized transfer or use of identification information in two
similarly worded statutes that provide for varying levels of punishment." United States v. Phanor, 729 F. App'x
877, 878 (11th Cir. 2018). As charged here, "[t]he first, identity theft, provides that a person who 'knowingly
transfers, possesses, or uses, without lawful authority, a means of identification of another person with the
intent to commit, or to aid or abet, or in connection with, any unlawful activity that constitutes a violation of
Federal law, or that constitutes a felony under any applicable State [*29] or local law ... shall be punished as
provided in subsection (b)." Id. (second alteration in original) (quoting 18 U.S.C. § 1028(a)(7)). "The second,
aggravated identity theft, states that '[wlhoever, during and in relation to any felony violation enumerated in
subsection (c) , knowingly transfers, possesses, or uses, without lawful authority, a means of identification of
another person shall, in addition to the punishment provided for such felony, be sentenced to a term of
imprisonment of 2 years." Id. (quoting 18 U.S.C. § 1028A(a)(1)). 18 U.S.C. § 1028A(c) "lists a number of
federal felonies, including 'any provision contained in chapter 63 (relating to mail, bank, and wire fraud).™ /d.
(quoting 18 U.S.C. § 1028A(c)). As to 18 U.S.C. § 1028A, "the means of identification specifically must be
used in a manner that is fraudulent or deceptive' such that it 'can often be succinctly summarized as going to
"who" is involved.™ Johnston, [2024 BL 382499], 2024 U.S. Dist. LEXIS 193386, [2024 BL 382499], 2024 WL
4570681, at *3 (quoting Dubin, 599 U.S. at 117).

When deciding the Dismissal Motions, | assessed the differences between these statues and found "that
interpreting both provisions identically would render one of them superfluous." Johnston, [2024 BL 382499,
2024 U.S. Dist. LEXIS 193386, [2024 BL 382499], 2024 WL 4570681, at *3. To date, no court has affirmatively
extended Dubinto 18 U.S.C. § 1028(a)(7). See United States v. Gallo, No. 24-00712, 2025 U.S. Dist. LEXIS
135344, [2025 BL 248525], 2025 WL 1949198, at *4, 5 (D.N.J. July 16, 2025) (citing the Johnston decision in
support of denying a motion to dismiss an aggravated identity theft charge); United States v. Haynes, No. 24-
00232, [2025 BL 339491], 2025 U.S. Dist. LEXIS 187118, [2025 BL 339491], 2025 WL 2712281, at *2 (D.N.J.
Sept. 23, 2025) (same); but see United States v. Colon-Rios, No. 24-00242, 2025 U.S. Dist. LEXIS 257898, |
2025 BL 445296], 2025 WL 3551712 (D.P.R. Dec. 11, 2025) (rejecting the defendant's Dubin -based
challenges to her conspiracy to commit identity theft and aggravated identity theft charges). Since defendants
cannot overcome their hurdle of establishing why the narrow interpretation of 18 U.S.C. § 1028A(a)(1) should
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apply to 18 U.S.C. § 1028(a)(7), | need not reconsider whether test adjudications were at the crux of the
underlying fraud.

b. Deprivation of Property

Defendants challenge their convictions on Count Two based on there being "no evidence at all that the
individuals whose identifying information was used to run a test claim, or anyone else, was deprived of
property as a result of these actions." (Mov. Br. p. 115.) According to defendants, because 18 U.S.C. § 1028 is
a fraud statute, without proof of money or property having changed hands, they are entitled to acquittal. ( /d.
pp. 115-121.) In response, the government argues that defendants misstate the elements of a conspiracy to
commit identity theft. (Opp. Br. pp. 92, 93.) The government notes that rather than prove that a victim was
deprived of property, its burden, which it satisfied, was limited to establishing an agreement to unlawfully use a
means of identification and an overt act in furtherance of that agreement. ( /d.)

Consistent with the Third Circuit Model Jury Instruction, | instructed the jury that "to find [defendants] guilty of
conspiring to commit identity theft by fraudulently using a means of identification," they must find beyond a
reasonable doubt that: (1) "two or more persons agreed to commit identity theft by fraudulently using a means
of identification in connection with an offense against the United States"; (2) defendants were "a party to or a
member of that agreement"; (3) "defendant[s] joined the agreement or conspiracy knowing of its objective [*30]
to commit an offense against the United States and intending to join together with at least one other alleged
conspirator”; and (4) "at some time during the existence of the agreement or conspiracy, at least one of the
members performed at least one overt act in furtherance of the objectives of the agreement.” (Trial Tr. pp.
3790:8-3791:3.) The jury was instructed that 18 U.S.C. § 1028(a)(7) requires: (1) defendants having
"knowingly used a means of identification of another person”; (2) defendants having known "that the means of
identification belonged to another"; (3) defendants having "used the means of identification with the intent to
commit or to aid or abet or in connection with healthcare fraud, wire fraud or conspiracy to commit healthcare
fraud or wire fraud"; (4) defendants having "knowingly acted without lawful authority”; and (5) "the use of the
means of identification occurred in or affected interstate or foreign commerce." ( Id. p. 3792:6-24.) As to the
fifth element, | instructed that "[a]ffecting interstate commerce means any action which in any way," however
minimal, "interferes with, changes or alters the movement or transportation or flow of goods, merchandise,
money or other property in commerce between and among the states." ( /d. p. 3793:19-25.)

Defendants interpret the phrase "fraudulently using a means of identification" as having imposed an obligation
on the government "to show that the scheme at issue ... was intended to deprive the victim of the offense or
result in the payment of money or property to the defendants.” (Mov. Br. pp. 115, 116.) However, as the
government notes, "[fraud was not an element that the jury was instructed on, so there's simply no way that
that can be part of the case." (Mot. Tr. p. 101:11-17; see Opp'n Br. p. 93.) "[F]raudulently using a means of
identification" was, instead, used as "a shorthand way to refer to the requirement in this case that the
identification was used in connection with wire fraud, health care fraud, and conspiracy to commit health care
fraud and wire fraud." (Opp'n Br. p. 93.)

18 U.S.C. § 1028 is titled "Fraud and related activity in connection with identification documents, authentication
features, and information." See Flores-Figueroa v. United States, 556 U.S. 646, 655, 129 S. Ct. 1886, 173 L.
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Ed. 2d 853 (2009) (noting that by implementing 18 U.S.C. § 1028 and 18 U.S.C. § 1028A "Congress separated
the fraud crime from the theft crime").2: While the title of a statute is a useful tool to resolve doubt about a
meaning of a statute, the plain meaning of 18 U.S.C. § 1028 is clear. Dubin, 599 U.S. at 120-21; United States
v. Pendleton, 658 F.3d 299, 305 (3d Cir. 2011) (holding that when the text of a statute is clear, the statute's title
and section headings cannot limit its plain meaning). ldentity theft occurs when a means of identification is
used "with the intent to commit, or to aid or abet, or in connection with, any unlawful activity that constitutes a
violation of Federal law." 18 U.S.C. § 1028(a)(7). The statute neither limits the "violation of Federal law" to
fraud nor requires that the "violation" be committed in of itself. See id.

Defendants were charged with having "knowingly and intentionally conspire[d] and agree[d] ... to knowingly
use means of identification of other persons ... with the intent to commit, and to aid or abet, and in connection
with ... wire fraud, [*31] health care fraud, and conspiracy to commit health care fraud and wire fraud."
(Indictment q 45.) Thus, to sustain defendants' conviction on Count Two, the government was required to show
that defendants had the requisite intent to submit test adjudications in furtherance of their conspiracies to
commit healthcare and wire fraud. (See id.; Trial Tr. pp. 3792:6-3793:25.) No dispute exists that conspiracies
to commit healthcare fraud and wire fraud require that "money or property ... be an object of the defendant's
fraud." Kousisis v. United States, 605 U.S. 114, 122, 145 S. Ct. 1382, 221 L. Ed. 2d 781 (2025) (quoting Kelly
v. United States, 590 U.S. 391, 402, 140 S. Ct. 1565, 206 L. Ed. 2d 882 (2020)). But, unlike the healthcare
fraud and wire fraud statutes, the identity theft statute does not require there be a showing of fraud. See 18
U.S.C. §§ 1028(a)(7), 1341, 1347. Defendants' argument imposing an obligation on the government to prove
that defendants' running of test adjudications resulted in a deprivation of property fails.

c. Materiality

In line with their theory that fraud is an essential element of Count Two, defendants argue that they are entitled
to acquittal because the government failed to prove whether the test adjudications amounted to material
misrepresentations. (Mov. Br. pp. 98-105, 121-124.) "[T]he Supreme Court has held that although the term
'material' is not explicitly included in the statutory language, 'materiality of falsehood is an element of the
federal ... wire fraud[ ] and bank fraud statutes.™ United States v. Rabbitt, No. 23-00320, [2024 BL 309295],
2024 U.S. Dist. LEXIS 159079, [2024 BL 309295], 2024 WL 4041912, at *3 (D.N.J. Sept. 4, 2024) (second and
third alterations in original) (quoting Neder v. United States, 527 U.S. 1, 25, 119 S. Ct. 1827, 144 L. Ed. 2d 35
(1999)).22 Beyond citing to a case involving the False Claims Act, defendants cite to no authority in support of
their position. Escobar, 579 U.S. at 192-95. For the reasons already discussed, see supra pp. 52-55, 18 U.S.C.
§ 1028(a)(7) does not require a showing fraud. Thus, defendants' argument fails.

d. Intent

Defendants' conviction on Count Two turns on whether the government can establish their requisite intent. See
supra p. 7. The government suggests that various email exchanges involving defendants directing Central
Rexall employees to run test adjudications supports an inference of their guilt. (See Opp'n Br. pp. 95-97 (citing
GX 141; GX 148; GX 194; GX 259, GX 321; GX 331; GX 645).) The government also points to Taff and
Olsen's testimony that Brockmeier would ask that formulas, which Central Rexall had yet to receive a
prescription for, be submitted as test adjudications. (/d. p. 95 n.15 (citing Trial Tr. pp. 175:6-176:6, 864:2-
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866:4).)2s While this evidence may satisfy the government's burden of establishing defendants' knowledge as
to the use of test adjudications, the inquiry does not end here.

The government must also prove that defendants submitted these test adjudications with the intent to commit
or to aid and abet their conspiracy to commit healthcare fraud or wire fraud. See supra p. 7. In other words,
defendants had to know that they were violating the law, or conspiring to do so. (See Trial Tr. p. 3779:16-20.)
At most, the evidence established that Central Rexall believed their submission of test adjudications to be PBM
contract violations. (See Mov. Br. pp. 127-129.) Indeed, Central Rexall's employees testified [*32] that while
they may have felt uncomfortable, because they "weren't really hurting anyone," they did not think they were
violating a criminal law. (Trial Tr. pp. 173:3-176:6, 527:7-15, 794:5-17, 865:2-10.) Breach of contract, however,
does not give rise to criminal liability. See e.g., Countrywide Home Loans, Inc., 822 F.3d at 656-63; Oakland
City Univ., 426 F.3d at 917.

Test adjudications were submitted to assess a formula's reimbursement rate. (Trial Tr. pp. 678:21-679:6;
865:2-10.) But the publicly available, listed Average Wholesale Price (AWP) was "usually used to determine
how much [the formula's] reimbursement [was] going to be." (/d. pp. 907:19-23, 941:19-942:9.) The
government's theory revolves around Central Rexall having marketed and developed formulas based upon
their reimbursement rate, rather than medical necessity. Yet, the government failed to show how many
formulas that were the subject of test adjudications, rather than an AWP assessment, furthered their alleged
conspiracy to commit healthcare and wire fraud.

Accordingly, the government did not establish beyond a reasonable doubt that defendants understood those
submissions to be unlawful, let alone that they were undertaken with the specific intent to further or to aid and
abet a healthcare fraud or wire fraud conspiracy. Absent evidence that the test adjudications meaningfully
advanced the charged conspiracy to commit healthcare and wire fraud, or that defendants possessed the
requisite criminal intent when directing their submission, no rational jury could find defendants guilty.
Defendants must, thus, be acquitted of Count Two.

3. Count Four: Conspiracy to Commit Money Laundering

Defendants move for judgment of acquittal on Count Four, arguing that the government failed to establish
venue in the District of New Jersey. (Mov. Br. pp. 129-140.)2« The government asserts that by transferring
profits from Central Rexall to themselves using the Fedwire Funds Service system and commission payments
to Boardwalk Medical, defendants made sufficient contact with New Jersey to warrant venue here. (Opp'n Br.
pp. 97-102.) Defendants, however, argue that their connection to New Jersey was merely incidental, and that
the government's evidence was unrelated to the specific conspiracy charged in Count Four.

a. Venue

The jury was instructed (Trial Tr. pp. 3794:18-3799:25), "[t]he elements of a conspiracy under 18 U.S.C. §
1956(h) are: (1) that an agreement was formed between two or more persons; and (2) that the defendant
knowingly became a member of the conspiracy." United States v. Greenidge, 495 F.3d 85, 100 (3d Cir. 2007).
Defendants were charged with having conspired to violate 18 U.S.C. § 1957, "which provides that it is against
federal law to knowingly engage in or attempt to engage in a monetary transaction in excess of $10,000
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involving criminally derived property that is derived from specified unlawful activity." (Trial Tr. p. 3795:17-22.)
"Here, the allegation is that the specified unlawful activity is conspiracy to commit healthcare fraud." (/d. p.
3796:5-8.)

A prosecution for an attempt or conspiracy to commit money laundering may be brought in the: "(1) the district
in which venue would lie ifthe completed [*33] substantive money laundering offense had been accomplished
[under 18 U.S.C. § 1956(i)(1)], or (2) any district in which an overt act in furtherance of the conspiracy was
committed." Whitfield v. United States, 543 U.S. 209, 217, 125 S. Ct. 687, 160 L. Ed. 2d 611 (2005); 18 U.S.C.
§ 1956(i)(2). Pursuant to 18 U.S.C. § 1956(i)(1)(A), venue is proper in the "district in which the financial or
monetary transaction is conducted." Unlike the other elements of the offense, which must be established
beyond a reasonable doubt, "venue need only be established by a preponderance of the evidence." United
States v. Mitchell, No. 09-00105, 2013 U.S. Dist. LEXIS 208957, 2013 WL 12202650, at *14 (W.D. Pa. May 6,
2013); United States v. Perez, 280 F.3d 318, 330 (3d Cir. 2002); United States v. Massa, 686 F.2d 526, 530
(7th Cir. 1982) (noting "although venue is an essential element which the [glovernment must prove, it is an
element more akin to jurisdiction than to the substantive elements of the crime").

i. Fedwire Transfers

Defendants were charged with having conspired to have Central Rexall transfer the funds it received from
PBMs to Bluen Medical, LLC and Pharmacy Management Group, LLC (PMG). (Indictment 9 55-61.) Bluen
Medical and PMG were management companies owned by defendants that in turn, made payments to
defendants' personal bank accounts. (/d. 9 1(b), 1(c), 55-61.) The government does not argue that defendants
initiated, received, or directed the charged wire transfers from New Jersey. Rather, the government's venue
theory relies upon O'Malley's testimony concerning the mechanics of a wire transfer. (See Trial Tr. pp.
3408:10-3432:5; Opp'n Br. pp. 98-100.)

O'Malley explained that every electronic transfer of money that engages the Fedwire Funds Service system
involves a wire signal between two Federal Reserve servers. (Trial Tr. pp. 3411:14-3415:8.) The servers are
located in Texas and New Jersey. (/d. p. 3414:12-25.) Unless the electronic transfer signal travels through both
servers, the wire transfer cannot be effectuated. (/d. pp. 3412:13-3415:8.) Thus, until the Texas and New
Jersey servers acknowledge receipt of each other's signal, no money is transferred. (/d. p. 3413:8-19.)

The government argues that the mere signal through New Jersey is enough to establish venue. (Opp'n Br. pp.
98-100.) I, however, find that the government failed to prove how the signal constitutes a "transaction" having
been "conducted" in New Jersey. See 18 U.S.C. § 1956(i)(1)(A).

The money laundering statute defines "transaction" as including "a purchase, sale, loan, pledge, gift, transfer,
delivery, or other disposition, ... a deposit, withdrawal, transfer between accounts, exchange of currency, loan,
extension of credit, ... or [use of] any other payment, transfer, or delivery by, through, or to a financial
institution, by whatever means effected." 18 U.S.C. § 1956(c)(3). "[T]he term 'conducts’ includes initiating,
concluding, or participating in initiating, or concluding a transaction." 18 U.S.C. § 1956(c)(2). Of note, the
statute does not identify a wire signal as a "transaction.”

Defendants did not choose to use Fedwire and, thereby, choose to have a signal be sent through New Jersey.
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See United States v. Negron, No. 08-00501, [2008 BL 278547], 2008 U.S. Dist. LEXIS 102431, [2008 BL
278547], 2008 WL 5272056, at *4 (D.N.J. Dec. 16, 2008) (granting the defendant's motion to transfer because
regardless of whether "the conspiracy was conceived and agreed upon outside of New Jersey," there was no
evidence placing the "nerve center" of the conspiracy [*34] in New Jersey); United States v. Auernheimer, 748
F.3d 525, 535-41 (3d Cir. 2014) (vacating the defendant's convictions because there was no evidence beyond
some activity under either the "essential conduct elements” or "substantial contacts test" to satisfy venue). It is
the banks that have the discretion to choose what system to use. (Trial Tr. pp. 3412:22-3413:2, 3425:16-22.)
By arguing that an incidental signal through New Jersey is sufficient to establish venue, the government
suggests that anyone in the world who engaged in a Fedwire transaction can be prosecuted in New Jersey. (
See Opp'n Br. pp.98-100.)

In support of its position, the government cites to United States v. Goldberg, 830 F.2d 459, 465 (3d Cir. 1987),
United States v. Lallande, No. 23-00057, 2023 U.S. Dist. LEXIS 137617, [2023 BL 272215], 2023 WL
5035317, at * 3 (D.N.J. Aug. 8, 2023), Kluger v. United States, No. 14-06236, 2018 U.S. Dist. LEXIS 147744, [
2018 BL 313421], 2018 WL 4145902, at *5 (D.N.J. Aug. 30, 2018), and Bauer v. United States, No. 14-04166,
2018 U.S. Dist. LEXIS 147740, [2018 BL 313469], 2018 WL 4145901, at *3 (D.N.J. Aug. 30, 2018). These
opinions, however, arose at different procedural postures and/or involved transactions executed in New
Jersey, not merely routed through it. (See Mot. Tr. pp.41:7-23.) Lallande, Kluger, and Bauer all rely on
Goldberg , which held that venue was proper in Pennsylvania because the wire transfer from New York to
Wilmington passed through the Federal Reserve Bank in Philadelphia. Goldberg, 830 F.2d at 465. | find
Goldberg unpersuasive to this matter because it did not involve 18 U.S.C. § 1956(i), and the defendant
conceded to venue. Goldberg, 830 F.2d at 465. Thus, neither Goldberg nor the other cases the government
seeks support from analyze whether a wire transfer alone can establish venue in New Jersey, regardless of
how tenuous the rest of the prosecution's connections to New Jersey was.

Proper venue in criminal trials is a constitutional right, and the Supreme Court has repeatedly emphasized the
importance of being tried "by a jury of one's peers." U.S. Const. art. Ill, § 2, cl. 3 (providing that "[t]he Trial of all
Crimes ... shall be held in the State where the said crimes shall have been committed; but when not committed
within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed"); see
e.g., Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 572, 96 S. Ct. 2791, 49 L. Ed. 2d 683 (1976); United
States v. Johnson, 323 U.S. 273, 275, 65 S. Ct. 249, 89 L. Ed. 236 (1944); United States v. Cores, 356 U.S.
405, 407, 78 S. Ct. 875, 2 L. Ed. 2d 873 (1958); Travis v. United States, 364 U.S. 631, 634, 81 S. Ct. 358, 5 L.
Ed. 2d 340 (1961). Certainly, Congress did not envision such an expansive and untethered conception of
venue that would permit jurisdiction in New Jersey merely because an electronic signal in the process to
complete a wire transfer passed through a server in New Jersey. Accordingly, the government cannot satisfy
venue under this theory.

ii. Commission Payments

The government also argues that commission payments from Central Rexall to Boardwalk Medical satisfies the
venue requirements. (Opp'n Br. pp. 100-102.) No dispute exists that these payments are sufficiently connected
to New Jersey. (Mov. Br. p. 138.) Defendants, however, argue that they have nothing to do with the conspiracy
charged in Count Four. (/d.) | agree with defendants.
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Count Four charged defendants with having "engaged in transactions in amounts exceeding $10,000 with the
proceeds of the conspiracy to commit health care fraud and wire fraud." (Indictment § 60.) While this language
is broad, the Indictment "set[s] [*35] forth" 31 transactions "[a]s part of the conspiracy." (/d. §§ 60, 61.) The
Indictment, thereby, limits the basis of Count Four to these transactions, which solely involve payments to
Bluen Medical, PMG, or defendants' personal bank accounts. (/d. § 61(a)-(cc).)

Count Four makes no reference to commissions, Boardwalk Medical, or Hickman. Nonetheless, the
government argues that it incorporates by reference the allegation asserted in Count Two that "Hickman,
through his company Boardwalk Medical ... received in New Jersey a payment from Central Rexall of $2,447,
076.19 for his work and the work of people working with him to find patients in New Jersey to receive Central
Rexall prescriptions." (Indictment § 49(d); Opp'n Br. p. 101.)

Fundamental fairness requires that an indictment put a defendant on notice of charges he or she faces. See
Russell v. United States, 369 U.S. 749, 765, 82 S. Ct. 1038, 8 L. Ed. 2d 240 (1962) (noting that "[i]t is an
elementary principle of criminal pleading, that where the definition of an offence, whether it be at common law
or by statute, 'includes generic terms, it is not sufficient that the indictment shall charge the offence in the same
generic terms as in the definition; but it must state the species,—it must descend to particulars™ (quoting
United States v. Cruikshank, 92 U.S. 542, 558, 23 L. Ed. 588 (1875))). While Rule 7(c)(1) permits incorporation
by reference of an allegation made in another count, courts have cautioned that doing so "may not be the best
way to give a defendant notice." United States v. Harra, 985 F.3d 196, 222 (3d Cir. 2021) (noting that "notice
need not be ideal, only fair"). Count Four is clearly confined to the transfers of money from Central Rexall to
defendants. To expand the confines of the alleged illegal acts under Count Four to Central Rexall's payment of
commissions would be fundamentally unfair to defendants. Defendants are entitled to acquittal on Count Four.

lll. MOTION FOR NEW TRIAL
A. Legal Standard

"Rule 33 allows the court to 'vacate any judgment and grant a new trial if the interest of justice so requires.
Onque, 169 F. Supp. 3d at 566 (quoting Fed. R. Crim. P. 33(a)). When considering whether to grant a new
trial, a court "must exercise its own judgment in assessing the [glovernment's case, and does not view
evidence favorably to the [gJovernment." Id. However, a court "may set aside the verdict and grant a new trial
only if' it determines that the verdict constitutes a miscarriage of justice, or that a trial error had a substantial
influence on the verdict." Id. (quoting United States v. Stewart, 325 F. Supp. 2d 474, 485 (D.Del. 2004)). "In
general, motions for a new trial 'should be granted sparingly.™ Id. (quoting United States v. D'’Amario, No. 06-
00112, [2007 BL 315922], 2007 U.S. Dist. LEXIS 21638, [2007 BL 315922], 2007 WL 928473, at *5 (D.N.J.
Mar. 26, 2007)).

A Rule 33 "motion can be granted on either of two grounds: 'First, the [c]ourt may grant a new trial if, after
weighing the evidence, it determines there has been a substantial miscarriage of justice." United States v.
Wright, 845 F. Supp. 1041, 1063-64 (D.N.J.) (alteration in original) (quoting Gov't of Virgin Islands v.
Commissiong, 706 F. Supp. 1172, 1184 (D.V.l. 1989)). "Second, the [c]ourt must grant a new trial if error had a
substantial impact on the verdict." /d. (alteration in original) (quoting Commissiong, 706 F. Supp. at 1184).
While "a Rule 33 motion lies within the sound discretion of the" court, "a motion for a new trial is not favored
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and is viewed [*36] with great caution." /d. (first quoting United States v. Keyser, No. 91-000682, 1994 U.S.
Dist. LEXIS 319, at *4 (E.D.Pa. Jan. 14, 1994)) (second quoting United States v. Miller, 987 F.2d 1462, 1466
(10th Cir. 1993)).

"In contrast to motions for judgment of acquittal under Rule 29, a motion for a new trial does not require me to
view the evidence in the light most favorable to the [gJovernment." D'’Amario, [2007 BL 315922], 2007 U.S.
Dist. LEXIS 21638, [2007 BL 315922], 2007 WL 928473, at *5. "Rather, | must weigh the evidence and
evaluate the credibility of witnesses." Id. However, "[i]n the Third Circuit, a court is not permitted to sit as a
thirteenth juror and set aside the verdict simply because it feels some other result would be more reasonable.”
Wright, 845 F. Supp. at 1064 (quoting United States v. Gonzalez, No. 92-00517, 1993 U.S. Dist. LEXIS 12723,
1993 WL 364711, at *9 (E.D. Pa. Sept. 13, 1993)).

B. Discussion

Defendants move for a new trial based largely on the same arguments asserted in the Rule 29 aspect of the
Motion. (See generally Mov. Br. pp. 143-183.) Defendants argue that a new trial is required because the
verdict was against the weight of the evidence and was tainted by the admission of irrelevant and unfairly
prejudicial evidence. (/d.) Specifically, defendants contend that the government repeatedly introduced evidence
and raised arguments concerning industry practices, compensation structures, and alleged "red flags" that
were untethered to the Indictment. (See id.)

Rule 29 requires that "if [a] court enters a judgment of acquittal after a guilty verdict, the court must also
conditionally determine whether any motion for a new trial should be granted if the judgment of acquittal is later
vacated or reversed." Fed. R. Crim. P. 29. For the same reasons the Rule 29 aspect of the Motion will be
granted, | will conditionally grant the new trial aspect of the Motion. See United States v. Atl. States Cast Iron
Pipe Co., No. 03-00852, [2007 BL 70923], 2007 U.S. Dist. LEXIS 56562, [2007 BL 70923], 2007 WL 2282514,
at *135 (D.N.J. Aug. 2, 2007), affd sub nom., United States v. Maury, 695 F.3d 227 (3d Cir. 2012) (noting that
the Rule 33 aspect of the defendant's post-trial motion will be conditionally granted for the same reasons that
the Rule 29 aspect of the motion was granted).

IV. CONCLUSION

For the reasons stated above, the Rule 29 aspect of the Motion is GRANTED, and the Rule 33 aspect of the
Motion is conditionally GRANTED.

/s/ Edward S. Kiel

Edward S. Kiel

United States District Judge
Dated: January 16, 2026
ORDER

THIS MATTER having come before the Court on May 22, 2025 on defendants' omnibus motion for judgment of
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acquittal pursuant to Federal Rule of Criminal Procedure (Rule) 29, or alternatively, new trial pursuant to Rule
33 (Motion) (ECF Nos. 327, 327-1); and the government having filed an opposition to the Motion (ECF No.
342) on July 11, 2025; and defendants having filed a reply (ECF No. 350) on August 18, 2025 in further
support of the Motion; and on October 24, 2025, the government having filed a letter to advise the Court of a
decision from the Third Circuit that it believed relevant to the Motion (ECF No. 364); and oral argument on the
Motion having been heard on October 27, 2025 (ECF No. 367); and at the Court's direction, the parties having
filed supplemental letter-briefs on November 10, 2025 (ECF Nos. 368, 369); and on December 8, 2025,
defendants having filed a letter citing to new authority in support of their position (ECF No. 371); and the [*37]
government having filed a response to defendants' letter on December 15, 2025 (ECF No. 372); and for the
reasons stated in the accompanying Opinion:

IT IS on this 16th day of January 2026 ORDERED that:

1. The Rule 29 aspect of the Motion is GRANTED. A judgment of acquittal shall be entered as to defendants
on all counts.

2. The Rule 33 aspect of the Motion is conditionally GRANTED.

3. The Clerk of the Court is directed to terminate the Motion at ECF No. 327.
/s/ Edward S. Kiel

Edward S. Kiel

United States District Judge

fn

1

Because | write for the parties who are intimately familiar with this case, | provide only a brief overview of
the facts.

fn

2

The government called the following witnesses: (1) Hayley Taff, Central Rexall's chief executive officer; (2)
Candance Craven, a nurse practitioner working with Top Tier; (3) John Mark Rolling, Central Rexall's
pharmacist; (4) Melissa Olsen, Central Rexall's pharmacist; (5) Antonio Serna, a sales representative for
Military Medical Relief 21 (MMR21); (6) Matthew Tedesco, a sales representative for Boardwalk Medical; (7)
Saurabh Patel; a doctor working with a Central Rexall sales representative; (8) John Gaffney, a doctor
working with Boardwalk Medical; (9) Keith Ritson, a sales representative for Boardwalk Medical; (10)
William Hickman, a sales representative for Boardwalk Medical; (11) Ryan Boyle, Central Rexall's chief
compliance officer; (12) Khaled Farahat, Central Rexall's vice president of finance; (13) Casseri, Central
Rexall's vice president of sales; (14) Andrew Brooks, an FBI analyst; (15) Robert Bessey, a sales
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representative for Boardwalk Medical; (16) Sean O'Malley, a certified fraud examiner; (17) Brandon
Galloway, an FBI special investigator on this case; and (18) Blake Stockwell, a senior manager of Express
Scripts' pharmacy special investigations unit.

3

The willful blindness instruction | charged the jury with (Trial Tr. pp. 3767:16-3773:24) is consistent with the
Third Circuit's model instruction. 3d Cir. Model Crim. Jury Instruction 5.06. See infra pp. 39, 40. When a
court's instruction matches the model instruction, courts are unlikely to find the instruction erroneous. See
United States v. Puccio, No. 23-02260, [2024 BL 311781], 2024 U.S. App. LEXIS 22678, [2024 BL 311781],
2024 WL 4100244, at *3-4 (3d Cir. Sept. 6, 2024 (rejecting a defendant's argument that he should be
acquitted of conspiracy to commit healthcare fraud because the willful blindness instruction, which matched
the model instruction, cannot be used to establish intent to enter into an unlawful agreement; United States
v. Anderskow, 88 F.3d 245, 252 (3d Cir. 1996) (affirming a conspiracy conviction where "the jury had ample
evidence with which to conclude that, at a minimum, [the defendant] had willfully blinded himself"). To the
extent the government argues that willful blindness demonstrates defendants' intent, Puccio and Anderskow
do not provide any guidance as to why a jury can be instructed to take into consideration willful blindness to
prove the intent element of a conspiracy. | note that unlike Anderskow, 88 F.3d at 252, wherein the
defendant willfully participated, rather than withdraw, in a scheme after discovering its illegal nature, the
government failed to present any evidence of defendants knowing that the prescriptions Central Rexall
submitted reimbursement claims for were medically unnecessary. See infra pp. 37-42.

4

Given the government's failure to establish the existence of an agreement, defendants must be acquitted of
Count One.

Count Two and Count Four are premised on Count One. Thus, defendants must also be acquitted of Count
Two and Count Four. See United States v. Camick, 796 F.3d 1206, 1219 (10th Cir. 2015) (reversing the
defendant's conviction for aggravated identity theft because the conviction was premised on his now-
reversed convictions for mail fraud, wire fraud, and material false statements); United States v. Medina, 485
F.3d 1291, 1300-01 (11th Cir. 2007)). (vacating the defendants' convictions for conspiracy to commit
healthcare fraud since there was no evidence "to establish that [defendants] were aware of the health care
fraud").

For completeness, | address defendants' other challenges to their convictions.

5
The government recognized in its closing that Central Rexall's compound medications "were not cancer

drugs or lifesaving medications that took years and years of expensive research and development," but
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"were vitamin supplements, scar creams and other creams using existing ingredients." (Trial Tr. pp.
3825:25-3826:4.) The government suggests that since "these formulas would serve no purpose for any
person," the compound medications were medically unnecessary. (/d. p. 3826:8-11.) Rather than take issue
with just defendants’ alleged conduct, by raising this argument, the government appears to criminalize the
compound medication industry as a whole for not taking "years and years of expensive research" to develop
medications. (See id. pp. 3825:25-3826:11.)

6

If an ingredient stops being more beneficial at a certain dosage, insurance companies and PBMs have the
authority to limit their reimbursement rate for that ingredient to a maximum dosage. (See Trial Tr. pp.
757:12-18, 952:5-8.) Insurance companies are not "babes in the woods" in dealing with healthcare providers
and pharmacies. Stockwell testified that Express Scripts has a team of auditors and a team of investigators.
(Id. p. 3201:11-14). The audit team looks for incorrectly billed claims rather than intentional acts. (/d. pp.
3201:18-3202:20.) Meanwhile, the investigation team, which Stockwell was part of, looks for intentional
acts—i.e., whether a pharmacy is billing false prescriptions, manipulating co-pays, or waiving co-pays. (/d.
pp. 3202:21-3204:14.) Inspections of a pharmacy, however, did not involve examination into all of a
pharmacy's prescriptions and claims or compliance with every part of the provider agreement. (/d. p.
3202:7-17.) Thus, "passing an audit [did not] mean that a pharmacy hald] a clean bill of health." (/d. p.
3202:18-20.) Boyle testified that there were audits by PBMs "almost daily." (/d. p. 2459:6-13.)) When
assessing Central Rexall, Stockwell explained that he was "trying to see if there [was] a rational
explanation" as to Central Rexall's conduct "and [was] hoping that the pharmacy [could] enlighten him." (/d.
pp. 3223:12-14.) Of note, Stockwell did not uncover any evidence of direct solicitation or reach any
conclusion that Central Rexall had billed for false claims. (/d. pp. 3319:21-3320:4, 3320:20-25.) | point this
out not to "blame the alleged victims" but to recognize that insurance companies and PBMs on the one
hand, and pharmacies on the other, seek to maximize their profits. There is nothing illegal for insurance
companies and PBMs to do all that they can do to legally increase their profits—from setting reimbursement
rates, to declining to reimburse for certain medications, to conducting audits and investigations. The same
principle should apply to pharmacies. Defendants had a business plan that took advantage of a significant
change in the law regarding reimbursements for compound medications. (/d. pp. 34:10-13, 512:5-515:23.)
The fact that Central Rexall, like insurance companies and PBMs, tried to make as much money as possible
does not support an inference of defendants' knowledge that Central Rexall was submitting prescriptions for
medically unnecessary compound medications. Otherwise, the fact that a company or a defendant was
seeking to maximize profit could always infer criminal intent. See United States v. Hawkins, 360 F. Supp. 2d
689, 694-95 (E.D.Pa. 2005) (noting that "[i]n fraud cases, where motive and intent have particular
evidentiary value, the courts have generally not allowed evidence of a defendant's financial status alone,
without more").

7

Pursuant to Express Scripts' provider manuals, network providers were consistently prohibited from
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instituting copayment discount programs. (GX59 p. 16; GX60 p. 16; GX61 p. 13; GX62 p. 13; GX63 p. 13.)
The government notes that in violation of the provider manual, Central Rexall entered into a copayment
discount program with Affordable Medication Solutions. (See Opp'n Br. pp. 53, 54.) Beyond this possibly
amounting to a breach of contract, it is unclear how this is related to defendants' alleged submission of
medically unnecessary claims. Stockwell explained that when inspecting Central Rexall, he did not have
information as to its unpaid copayments. (Trial Tr. pp.3221:21-3222:5.) Stockwell had not asked for access
to Central Rexall's internal system or Quickbase records. (/d. p. 3274:5-19.)

8

To the extent Brockmeier is alleged to have waived copayments, the record establishes only four such
instances. (GX121; GX123, GX125, GX126.) These waivers occurred after the patient had verified the
prescription and stated a specific reason for the waiver. (/d.) Express Scripts permitted the waiver of copays
in certain situations or "special circumstances." (See Trial Tr. pp. 3191:1-3192:2; GX59 p. 16; GX60 p. 16;
GX61 p. 13; GX62 p. 13; GX63 p. 13; GX64 p. 13.) As Stockwell noted, so long as copayments were
collected, Express Scripts would not have any issues. (Trial Tr. pp. 3220:24-3221:5.)

9

Trial testimony was elicited about Central Rexall's efforts to confirm the prescription for a patient who was
travelling abroad. Central Rexall initially communicated with the patient's son, who was unaware of the
prescription. Central Rexall placed the patient's prescription on hold, and it was neither filled nor shipped.
Only after the patient returned, and Central Rexall was able to personally verify the prescription with the
patient, was the prescription filled. (Trial Tr. pp. 2984:17-2985:15; GX 624; DX 131BBB.)

10

For example, through the patient-verification process, Central Rexall staff identified Valiera Best as a patient
who had never been examined by the prescriber and was not aware of the prescription. (GX 347.) Central
Rexall put Best's prescription on hold, so it was neither filled nor submitted for reimbursement. (See DX
131GGG.) Central Rexall then discussed the issue with the relevant sales representative group. (GX 347.)

11

By requiring compound medications to be tailored to the patient's individual needs, the government
introduced yet another way that a prescription could be "medically unnecessary." But Central Rexall's
business was in general wellness compounds, such as supplements and creams for weight loss, eczema,
scars, wounds, libidos, and the like, which are not tailored to the patient's individual needs. Thus, under the
government's theory, there would be an inference that all pharmacies in the business of general wellness
compounds are engaged in fraud, and their executives have knowledge that the prescriptions being filled
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are medically unnecessary. See supra pp. 17-19.

fn

12

Serna provided the jury with a unique narrative of defendants' alleged scheme with MMR21. Serna's
testimony will be discussed in a separate section. See infra pp. 34-37.

fn

13

Defendants note that while the government's reliance on Serna was limited at trial, the government now
argues that Serna alone can support defendants' convictions. (Reply Br. pp. 21-27.) The government
suggests that Serna's testimony established defendants' conspiracy "to get unnecessary prescriptions by
paying doctors and patients." (Opp'n Br. p. 69.) Since defendants alleged payments to doctors and/or
patients is an Anti-Kickback Act issue, which was not charged in the Indictment, | restricted the use of such
evidence during trial. (ECF No. 249 { 5.)

fn

14

In support of its position, the government points to an email in which Serna asked Brockmeier to "send ... a
list of doctors [he] may have that [MMR21] may refer business to." (GX284; see Trial Tr. pp. 1089:10-
1090:23; Opp'n Br. p. 31 n.3.) Brockmeier forwarded the email to Johnston and Boyle saying "yess." (GX
284; see Trial Tr. pp. 2383:10-2384:5.). However, the government did not produce any email from anyone at
Central Rexall to Serna providing him with a list of doctors. Serna also testified that neither he nor his sister
received such a list from Central Rexall. (Trial Tr. pp. 1262:17-1263:4, 1272:5-15.) It is unclear from Serna's
testimony how Serna became aware of Dr. Elder-Quintana, Wagner, and Simmons. (/d. pp.1263:5-1269:9.)
On cross-examination, Serna testified that his sister arranged for him to meet with these medical
professionals. (/d.) However, of note, Dr. Elder-Quintana and Simmons were involved in a fraudulent
scheme Serna was indicted for in the Northern District of Texas, Case No. 20-cr-00170. (Reply Br. pp. 22,
23.) Serna's participation in the Texas scheme began prior to his agreement with Central Rexall. (/d.) Thus,
attributing defendants with creating a near identical scheme that happened to involve the same doctors as
the Texas scheme does not withstand even the slightest scrutiny.

fn

15

Defendants objected to the willful blindness instruction at trial, arguing that "defendants did a great many
things to try to get to the truth and try to make sure that there was a valid doctor-patient relationship." (See
Trial Tr. pp. 3688:3-3696:21.) | recognized willful blindness as a "dangerous charge," but found that
pursuant to Puccio, [2024 BL 311781], 2024 U.S. App. LEXIS 22678, [2024 BL 311781], 2024 WL 4100244
at *3, | was required to give the charge. (Trial Tr. pp. 3688:3-3689:1, 3695:15-3696:4.) Defendants do not
renew their challenge to the instruction as applied to knowledge of the unlawful aims and objective element
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of the conspiracy charge but argue that the jury could not find beyond a reasonable doubt that they were
willfully blind to the submission of false and fraudulent claims. (See Mov. Br. pp. 83-98; Reply Br. pp. 50-
59.)

fn

16

Defendants also argue that the government misstated the negligence standard in its summation, thereby
advising the jury that it had a lesser burden. (Mov. Br. p. 93.) Since | determined that there was insufficient
evidence to establish that defendants were willfully blind, | need not address this argument.

fn

17

Although Central Rexall had contractual relationships with multiple PBMs, the government only introduced
evidence about Express Scripts' claims-submission process.

fn

18

The Third Circuit's Mattia decision was issued after briefing on the Motion was completed. Prior to this
decision, the Third Circuit had endorsed an implied false certification theory in only civil fraud cases. See
United States ex rel. Wilkins v. United Health Grp., Inc., 659 F.3d 295 (3d Cir. 2011); Universal Health
Servs., Inc. v. United States ex rel. Escobar, 579 U.S. 176, 136 S. Ct. 1989, 195 L. Ed. 2d 348 (2016); cf.
Mattia, 157 F.4th at 310 (noting that "[w]e have long recognized that implicit misrepresentations are
cognizable in other fraud contexts, and we see no justification in the text of Section 1347(a) to stray from
this approach"). Since defendants' argument that "an implied false certification theory would be invalid if
exported from the civil the civil to criminal context” (Mov. Br. p. 67) has been put to rest, my analysis
focuses on defendants' remaining argument that the basis for the claims to the PBMs did not include an
implied representation of medical necessity (id. pp. 66, 67).

fn

19

My decision at ECF No. 187 is available at United States v. Johnston, No. 20-00800, [2024 BL 382499],
2024 U.S. Dist. LEXIS 193386, [2024 BL 382499], 2024 WL 4570681 (D.N.J. Oct. 24, 2024). All references
to ECF No. 187 will be made to the case citation.

fn

20

The government made this "promise” to the extent | had disagreed with its position concerning the
application of Dubin . (See Dismissal Mots. Tr. pp. 83:21-88:7.)
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21

Although Count Two charges defendants under 18 U.S.C. § 1028, the count is labeled as "Conspiracy to
Commit Identity Theft." (Indictment p. 13.)

22

Defendants also raised a materiality argument as to Count One. (Mov. Br. pp. 98-105.) Since | found that
defendants were entitled to acquittal as to Count One for other reasons, | did not formally address this
argument. Considering the government failed to present sufficient evidence to sustain defendants'
convictions for conspiracy to commit healthcare and wire fraud, the government's proofs lacked materiality.

23

The government notes that Brockmeier does not contest the "overwhelming evidence" demonstrating his
knowledge of test adjudications occurring. (Opp'n Br. p. 95 n.15.) Instead, only Johnston argues that the
evidence did not show that he "was aware of the practice of submitting test claims without valid
prescription[s]." (Mov Br. p. 125.) Defendants argue that, contrary to the government's position, the email
exchange wherein Johnston said "good point" in response to Rolling advising him that tests should not be
run without a valid prescription does not support an inference of Johnston's knowledge. (GX331; Mov Br. p.
126.)

24

In addition to challenging venue, defendants argued when moving for a judgment of acquittal at the close of
the government's case that the government failed to establish the conspiracy element of Count Four. (Trial
Tr. pp. 3653:2-13.) Since this issue was not briefed, | need not address whether the government proved the
existence of a conspiracy.
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