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Ford v. Montana, et al.: Specific
Jurisdiction’s Next Mile Marker
Just three years after deciding Bristol-Myers Squibb Co. v. Superior
Court of California, San Francisco County,[1] the U.S. Supreme Court
is set to hear oral arguments on what may become the next
landmark case for specific jurisdiction.[2] Ford v. Montana, et al.,
Dkt. Nos. 19-368 & 19-369,[3] concerns two consolidated cases
arising from separate car accidents involving Ford vehicles.[4] In
both cases, the car accident occurred in a different state than
where Ford originally assembled and sold the vehicle.[5] In the first
case, Ford assembled an Explorer SUV in Kentucky,[6] and
thereafter sold the Explorer to an independent Ford dealership in
Washington.[7] The Washington dealership then sold the Explorer to
an Oregon consumer,[8] and from there, the vehicle changed hands
several more times[9] until the Montana-based plaintiff’s mother
bought it.[10] That plaintiff crashed the car in Montana.[11] The story
is the same in the second case: manufacture in one locale (Ontario),
[12] transfer to a dealership in another (North Dakota),[13] then
resale and crash in another (Minnesota).[14]

The plaintiffs each sued Ford in the states where their respective
accidents occurred – Montana and Minnesota.[15] However, Ford
contested jurisdiction in each action.[16] Neither plaintiff argues
that Ford was “at home” in the relevant forums;[17] instead, the
plaintiffs rely on specific or “case-based” jurisdiction.[18]

The Supreme Court has articulated three elements necessary to
exercise specific jurisdiction.[19]  First, the defendant must have
‘purposefully avail[ed] itself of the privilege of conducting activities
within the forum State’”[20] or have “purposefully directed its
conduct into the forum State.”[21] Second, the plaintiff’s claim must
“arise out of or relate to” the defendant’s forum conduct.[22] Finally,
the exercise of jurisdiction must be “reasonable” under the
circumstances.[23]

While Ford v. Montana tangentially concerns the first and third
elements, both plaintiffs and Ford focus their attention on the
second element: whether the plaintiffs’ claims “arise out of or relate
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to” Ford’s contacts with Montana (and Minnesota).[24] What are
Ford’s supposed contacts? As the plaintiffs put it, Ford
“systematically marketed, sold, and serviced” the same model as
their respective vehicles in each of Montana and Minnesota.[25] For
instance, the plaintiffs highlight that Ford “sold more than two
thousand 1994 Crown Victoria cars in Minnesota.”[26] Likewise, Ford
sold “both new and used Explorers at all of its thirty-six licensed
Ford dealerships in Montana, which service these Explorers for
Montana residents.”[27]

The catch – and it is a big one – is that Ford did not sell the
plaintiffs’ particular vehicles from within Minnesota or Montana.[28]
Rather, Ford initially manufactured and sold those vehicles in
separate states,[29] and they eventually made their way to the
plaintiffs’ forums.[30] This fact forms the upshot of Ford’s objection
to specific jurisdiction: although Ford admittedly sold and marketed
the exact same model vehicles as plaintiffs’ in each of their states,
[31] plaintiffs’ claims do not “arise out of or relate to” these “forum
contacts” because plaintiffs’ vehicles themselves came from a
different vehicle pool.[32]

To the plaintiffs, this detail presents no obstacle to specific
jurisdiction over Ford. They argue that the Supreme Court “has
repeatedly made clear that where (a) a company deliberately
cultivates a market for a product in the forum state and (b) that
product causes an injury in the forum state, the relationship
between the injury and the defendant’s in-state activity is sufficient
for specific jurisdiction.”[33] This deliberate market cultivation,
plaintiffs argue, provides a sufficient nexus between their legal
claims and Ford to support specific jurisdiction in their chosen
forums.[34]

Ford balks at these arguments and states that the plaintiffs ignore
that the Supreme Court has “always applied a causal standard
when allowing specific jurisdiction.”[35] (Emphasis added).  Per
Ford, specific jurisdiction requires a stricter analysis than whether
“the plaintiff was injured in the forum and whether the defendant
did something in the forum that resembles the subject matter of
the plaintiff’s suit.”[36] (Emphasis added). Rather, specific
jurisdiction must be “grounded on the defendant’s suit-related
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forum contacts – its own contacts that caused the plaintiff’s
claims[.]”[37] (Emphasis added).

A key feature of Ford’s causal test would be to “preserve the
essential distinction between specific and general jurisdiction.”[38]
General jurisdiction exists in a defendant’s “home state.”[39] That a
corporation conducts business in a particular state does not render
it “essentially at home” there.[40]  Rather, for corporations like Ford,
the “home state” is generally the place of incorporation and/or the
corporation’s principle place of business.[41] Unlike specific
jurisdiction, “general jurisdiction does not require a connection
between a defendant’s activities and the cause of action.”[42] This
makes sense: if a Kentucky resident sues Ford in Michigan – the
state where Ford maintains its principal place of business[43] –
Ford cannot genuinely object that Michigan is an unfavorable or
unfair forum to Ford, even if the accident itself occurred in
Kentucky. On the other hand, because specific jurisdiction
potentially forces a defendant to leave its “home” in order to defend
a suit, specific jurisdiction only arises where defendants “have
purposefully reached out beyond their state and into another[.]”[44]
(internal quotations omitted).

Ford argues that plaintiffs’ proposed test impermissibly conflates
the two forms of jurisdiction by permitting a defendant’s business
activities in a particular state to comprise specific jurisdiction there
– even though such activities would not satisfy general jurisdiction
– so long as those activities “resemble” the plaintiff’s claims.[45] 
Put another way, the plaintiffs’ test would permit jurisdiction in a
forum where the defendant’s contacts came close on both general
and specific jurisdiction, but ultimately satisfied neither. Ford finds
support for its takedown of the plaintiffs’ proposed test in Bristol-
Myers Squibb, in which the Court rejected a “sliding scale approach”
[46] to specific jurisdiction “which resemble[d] a loose and spurious
form of general jurisdiction.”[47]

More than twenty Amici Curiae filed briefs in Ford v. Montana,[48]
with most reinforcing and extrapolating the plaintiffs’ and Ford’s
primary arguments. For example, the Alliance of Automobile
Manufacturers[49] and the Pharmaceutical Research and
Manufacturers of America[50] side with Ford and advocate for a
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causal-nexus requirement to assert specific jurisdiction. Both argue
that their respective industries would suffer “a particularly
pernicious impact”[51] absent a causal test, given that their
products often move through multiple forums throughout their
lifecycles.[52]

On the other hand, the Main Street Alliance[53] and the National
Association of Home Builders[54] aligned with the plaintiffs. Both
argued that “intermediary”[55] in-state defendants that form the
link between claimants and foreign defendants would be left
“holding the bag”[56] without the ability to implead the foreign
defendants via specific jurisdiction. Main Street pointed to the fact
that “many states have enacted statutes immunizing non-
manufacturing sellers from liability,”[57] i.e., “middleman” or
“innocent seller statutes.”  However, as Main Street argues, such
innocent seller statutes often predicate immunity on whether the
original manufacturer is amenable to suit.[58] Limiting specific
jurisdiction to a cause-based analysis, Main Street contends, would
effectively gut innocent seller statutes and negate their underlying
policy to immunize “sellers who didn’t themselves do anything to
render the products defective.”[59]

The American Association for Justice and Public Justice develops
the plaintiffs’ market cultivation argument even further.[60]  “Ford
not only sells new and used cars in the forum States,”[61] the
Association argues, “but also maintains a continuing bond to the
Ford owners living in those states, through warranties . . . scheduled
maintenance[,] [and] vehicle service bulletins that instruct
dealerships on repairs, provide the basis for recalls, and correct
design flaws in future models.”[62]  Presumably, this “continuing
bond”  follows the vehicle owner into whatever state Ford continues
to nurture it, via warranties, scheduled maintenance, and vehicle
checkups.

Ultimately, Ford’s result may require the justices to parse out the
meaning of “arises out of or relates to,” a phrase that has governed
specific jurisdiction litigation for nearly the last forty years.[63] In
particular, do the two halves of that phrase – (1) “arise out of” and
(2) “relates to” – refer to the same general concept, or do they
represent two distinct avenues to specific jurisdiction? May a party
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satisfy one half, but not the other?

It is a question that has long-intrigued jurisdiction scholars,[64] and
Ford perfectly illustrates its tension. Assume that Ford is correct
that “arises out of or relates to” is a singular term that encompasses
a “causal” connection between the plaintiff’s claims and the
defendant’s forum contacts. Arguably, this formulation presents a
stiff battle for the Ford plaintiffs to fight, given that they did not
purchase or receive their vehicles from Ford in Montana or
Minnesota respectively.[65] However, if “arises out of” and “relates
to” are separate paths to specific jurisdiction, plaintiffs’ odds are
not quite as slim; while plaintiffs’ claims might not “arise out of”
Ford’s activities in Montana and Minnesota – including selling and
marketing the very vehicle models involved in plaintiffs’ claims[66] –
this might be enough to “relate” plaintiffs’ claims to Ford’s forum
contacts.  The plaintiffs’ proposed “market cultivation” test packs a
greater punch if they only need demonstrate that the cultivated
market “relates” to their claims.

Given the Court’s recent decisions in Bristol-Myers[67] (8-1,
Sotomayor, J. dissenting) and Walden[68] (unanimous), however,
another tightening of specific jurisdiction seems imminent.  Justice
Brett Kavanaugh had not yet ascended to the Supreme Court in
those cases,[69] and his prior opinions shed little light on how he
will view the case. In 2011, Justice Kavanaugh authored an opinion
for the United States Court of Appeals for the District of Columbia
[70] in which he found that the claimants did “not allege any over
act within the District” that would justify personal jurisdiction over
the defendant in a case.[71] However, that case concerned an
alleged conspiracy under the Sherman Antitrust Act and the
Racketeer Influenced and Corrupt Organizations Act, and did not
directly address personal jurisdiction in the context of the Due
Process Clause.[72]

President Donald Trump’s recent Supreme Court nominee, Judge
Amy Coney Barrett of the Seventh Circuit,[73] authored two recent
opinions that suggest she would likely find no specific jurisdiction
over Ford.  In Lexington Insurance Company v. Hotai Insurance
Company, Ltd., 938 F.3d 874, n. 7 (7th Cir. 2019) – a products
liability case involving bicycle manufacturers – Judge Barrett
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reasoned that a claimant’s action “must directly arise out of the
specific contacts between the defendant[s] and the forum
state[,]”and that “a defendant’s contacts with the forum State
[must] be directly related to the conduct pertaining to the claims
asserted.” (internal quotations omitted, emphasis in original).
Similarly, in J.S.T. Corporation v. Foxconn Interconnect Technology
Ltd., 965 F.3d 571, 576 (7th Cir. 2020), Judge Barrett considered a
trade secrets case and again concluded that the plaintiff failed to
demonstrate specific jurisdiction, citing Bristol-Myers Squibb for
the proposition that “even regularly occurring sales of a product in a
State do not justify the exercise of jurisdiction over a claim
unrelated to those sales.” Judge Barrett also noted the importance
of “the relationship among the defendant, the forum, and the
litigation”[74] for purposes of specific jurisdiction – a repeated
point of emphasis in Ford’s brief.[75] (emphasis in original).

Given the Court’s recent trend, a Ford win and another landmark
narrowing of specific jurisdiction are the most likely outcomes.
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