Do Not Pass Go. Do Collect $200 —
States Quickly Adding Marketplace

Facilitator Collection Requirements

Oct 01, 2019 Will Lead to New Strategies,
Categories: Complications and Disputes
Blogs

Publications A lot has changed in the state and local tax world after the 2018
Tax Law Defined™ Blog Wayfair[1] decision which finally paved the way for state revenue

departments and other taxing authorities to force out-of-state
Authors: sellers to collect tax on sales to customers if the retailer has
Daniel G. Mudd sufficient economic nexus, instead of physical nexus, in that

jurisdiction. But, it has also caused another domino to fall — states
quickly enacting legislation to also place such collection
requirements on companies providing a “marketplace” for these
remote and online sellers, such as Amazon, eBay, Etsy, Walmart, etc.
As discussed below, states are just now rolling out these new
“marketplace facilitator” laws which will continue to cause new
headaches, and lead to new fights, for these providers, remote
sellers, and customers alike.

What is a Marketplace Facilitator?

In general, a marketplace facilitator is a company that contracts
with third parties to sell goods and services on its virtual platform,
or “marketplace,” and helps facilitate sales from this forum by
providing a bevy of services to the seller, including listing the
product, payment and collection services and often various
logistical help.

And why is this so important? Because the marketplace “pie”
continues to balloon, as best exemplified by Amazon founder and
CEOQ, Jeff Bezos, recently revealing that over half of the sales on its
platform are currently by third-party sellers using its online
marketplace, so much so that he publicly stated that “third-party
sellers are kicking our first party butt. Badly."[2] The money out
there is simply too big for states to miss out on.
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As this marketplace system continues to grow, it has become a no
brainer for states to force these facilitators to collect applicable
sales and use tax on these sales as they are typically much larger
than the sellers it hosts, which means they are easier for taxing
authorities to find, keep tabs on and collect from for any taxes
resulting from the numerous transactions done via its marketplace.
Therefore, rather than having to (historically unsuccessfully) chase
after hundreds of smaller online retailers, which has plagued taxing
authorities for decades for use tax in particular, it only has to focus
on a few large players instead.

In addition to being helpful for states, in theory, the smaller sellers
will now have less administrative burdens and compliance costs to
worry about which many feared after Wayfair. Sound like a win-win
for everybody, right? But, it's definitely not as simple and easy as it
seems. So much so, the Multistate Tax Commission is continuing to
examine the potential effects of these news laws.[3] Regardless,
many states are moving forward with these laws to make clear that
the burden is on these facilitators for collection and payment of
relevant taxes in order to avoid litigation over outdated sale tax laws
as we are currently seeing in South Carolina.[4]

Wait, the Internet is Being Taxed Now?!

While many sellers have enjoyed the benefits of such tax collection
requirements recently being shifted to marketplace facilitators, it
has also caused problems for many online sellers who for years or
even decades have avoided charging, collecting or remitting sales
or use tax on its transactions (giving them another advantage over
brick and mortar businesses selling similar products), but soon
there will be no way to avoid such taxes (which many consumers
still don't understand need to be paid after also enjoying years and
even decades of not paying sales or use tax on their online
purchases) if it chooses to use such marketplace facilitators. Some
of the larger marketplace providers have gone so far as to provide
detailed CYA-type charts to outline which states it is required to
follow such laws.[5]

So, one question is: will this lead to smaller or niche “underground”
marketplaces that will continue to allow such sellers to not charge
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sales or use tax until a taxing authority finally chases them down
too? If there is a will, there is a way, so it will be interesting to see
what internet-based platforms pop up or new technologies are
created that don't fit within the generic definition of marketplace
facilitators most states are beginning to use.

For example, beginning last year, my home state of Kentucky
statutorily defined the term “marketplace facilitator” as “a person
that facilitates the retail sale of tangible personal property or digital
property by listing or advertising the tangible personal property for
sale at retail and either directly or indirectly through agreements or
arrangements with third parties, collects the payment from the
purchaser, and transmits the payment to the person selling the
property”, as well as the phrase “marketplace” as “any physical or
electronic means through which one (1) or more retailers may
advertise and sell or lease tangible personal property or digital
property, such as a catalog, Internet Web site, or television or radio
broadcast, regardless of whether the tangible personal property,
digital property, or retailer is physically present in this state.”[6]
Pretty broad language, but technology will always be ahead of state
legislators and there are lots of smart people out there always
looking for a competitive edge (i.e., finding ways not to charge
online shoppers sales tax) — will states keep an eye on these
inevitable advances or shifts in the market or will they naively
believe they are now catching everything they've lost from online
sellers since Quill?[7]

As but one example, some states with marketplace facilitator laws
have specifically excluded “virtual classified ad” platforms, such as
Craigslist, from these obligations if the marketplace only advertises
goods and services for sale and connects the buyer and seller but
has no other involvement with the transaction.[8] That seems like a
pretty big opportunity for peer-to-peer type sale platforms to pop
up that crafty app and software developers can use to potentially
get around all or certain state marketplace requirements.

States Slow to Start, But Quickly Catching On

Speaking of Kentucky, it is a perfect example of how states slowly
dipped their toes in the marketplace facilitator waters initially, as it
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added the above statutory definitions as part of its broader tax
reform efforts in 2018, but did so without adding any corresponding
statutes putting collection burdens on these facilitators.[9] It wasn't
until earlier this year when Kentucky, as part of its “clean-up” bills to
fix issues with the 2018 tax reform bill, added teeth to these terms
by requiring sales and use tax collection from facilitators if it has
sales, or facilitates same for a remote retailer, which exceed
$100,000 or two hundred (200) separate transactions in the prior
calendar year.[10] Many states have likewise used the Wayfair
$100,000 and 200 transaction threshold for marketplace facilitator
requirements to help protect itself from constitutional attack.

Apparently Kentucky realized that its marketplace-related
definitions were not broad enough, as it already revised the term
“marketplace facilitator” to “marketplace provider” in April, and
greatly expanded its meaning to capture any company, or its
affiliate, that directly or indirectly does two things: (i) provides any
online platform (e.g. listing products or services of a marketplace
retailer; facilitating the sale by providing terms of same to buyers;
owns, operates or makes an electronic or physical infrastructure
available for the sale; provides software development or R&D
activities for retailers; provides or offers fulfillment and logistical
services; sets prices for the retailer; provides customer services
and helps brands the products), and (ii) provides various
contractual services to the retailer (e.g., collecting sale price;
provide payment processing; charges or receives fees for selling,
listing, or referrals; or provides a virtual currency that can be used
to purchase offered products and services). Many states have
followed suit.

Normally Kentucky is behind other states in progressive legislation
socially and economically (see gaming tax — a different story for a
different day), but it typically is ahead of the game on sales and use
tax compliance laws given its strong involvement with the
Streamlined Sales Tax Governing Board, including with these
broader marketplace provider statutes.[11] But other states are
quickly picking up the pace on enacting similar legislation either as
part of a larger remote seller legislation after Wayfair or as a
separate add-on just for marketplace facilitators, including
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Alabama, Connecticut, lowa, Minnesota, Nebraska, New Jersey,
Oklahoma, Pennsylvania, Washington D.C., Washington and
Wyoming.[12] As such, approximately a dozen states now have
statutory marketplace facilitator requirements on the books, with
another twenty (20) or so states currently proposing or recently
enacting similar laws, including Arizona, Arkansas, California, Florida,
Georgia, Hawaii, Idaho, Indiana, Louisiana, Maine, Maryland,
Massachusetts, New Mexico, New York, North Carolina, North
Dakota, Rhode Island, Texas, Vermont, Virginia, West Virginia and
Utah.[13]

More Fights on the Horizon, and Not Just with the
Tax Man

So, what does this all mean? It means there will surely be more
fights in the future over these laws in general, as well as with those
states that have more aggressive thresholds. Local jurisdictions will
also begin jumping into the fire by enacting new ordinances or
regulations to collect local sales taxes from similar marketplace
providers, which some predict is the next frontier of Wayfair-
related fighting.

It also means increased audit risks, and novel issues involved in
such audits, which could pit marketplace facilitators and remote
sellers against one another, or in some cases, joining in arms to fight
a taxing jurisdiction. For example, Kentucky now requires a
marketplace provider to not only register and obtain a sales and use
tax permit for itself, but also obtain separate permits for all of its
remote retailers, as well as specifies that it can audit these
facilitators on its collections from these sellers.

Therefore, it is reasonable to predict that not only will marketplace
providers and retailers attack the legality of certain states and local
jurisdictions going too far on what it can require, but we are also
likely to see actions between the marketplace provider and the
retailers it facilitates as these states specifically relieve the retailers
from all collection and remittance requirements if using these
marketplaces, unless “incorrect or insufficient information is
provided by the marketplace seller” or other issues are alleged by a
marketplace facilitator.[14]
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And don't forget about fights involving consumers. Many states are
examining whether to include statutory protections for marketplace
facilitators to prevent class action lawsuits being brought by
purchasers against facilitators for refund claims when the purchaser
believes it has been overcharged.[15]

Another complicating factor — some states specifically allow for
these parties to contractually determine which entity will meet
these collection requirements despite the statutory burden being
on the marketplace facilitator (e.g., New Jersey[16]), while some
states will not. Therefore, contracts between these entities will
need to be more tightly drafted to anticipate such issues or at least
require the retailer to make all reasonable efforts to help the
facilitator in future audits or assessments (e.g.,, document
production, etc.).

Just another reason for us SALT practitioners to continue
emphasizing to clients (both internally and externally) that a SALT-
focused review of these contracts prior to execution is critical to
help mitigate these risks for future agreements involving
marketplace provider or online retailer, because three years down
the line, you can bet that one of these parties will receive a nice
notice from your friendly state or local taxing authority saying “Do
Not Pass Go. You Better Have Collected $200", and both the
provider and seller will need to work together, or fight each other, to
deal with same.

Note: This article was originally published by the journal of
Multistate Taxation and Incentives (Thomson Reuters/Tax &
Accounting)
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