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Jan 28, 2013 Manufacturers of dozers, backhoes, forklifts and other similar pieces
of equipment are well-acquainted with the traditional but-for
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litigation. Manufacturers should understand that the causation
standard in this arena is substantially different from the but-for
standard to which those manufacturers are accustomed. Indeed, in
some jurisdictions the traditional causation standard has become
so diluted that it is now approximating the often-vilified causation
concepts of enterprise liability and market share liability. This
article provides an overview of the differing approaches to
proximate causation and the dangers of eviscerating the
requirement that every claimant establish a link between the
allegedly negligent conduct or defective product and the ultimate
injury. Without requiring some level of causation, defendants could
be held responsible for a variety of actions, regardless of whether
such actions had any connection to the ultimate injury.

Although the concept seems straightforward and logical — the
defendant’s conduct must cause the injury — courts have wrestled
with the application of causation all the way back to Judge
Cardozo's opinion inPalsgraf v. Long Island Railroad Co.[1] In recent
years, proximate cause has become even more difficult to apply in
the context

of the ever-changing world of product liability.[2] With toxic tort
exposure difficult to trace, courts have struggled with defining the
scope of causation in the face of claimants’ alleged injuries. The
most prevalent test that courts apply today is the “substantial
factor” analysis. Black’s Law Dictionary defines the “substantial-
factor test” as “[t]he principle that causation exists when the
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defendant’s conduct is an important or significant contributor to
the plaintiff's injuries.”[3] The Comments to Restatement (Second)
of Torts § 431(1965) explain that “[t]he word ‘substantial’ is used to
denote the fact that the defendant’s conduct has such an effect in
producing the

harm as to lead reasonable men to regard it as a cause, using that
word in the popular sense, in which there always lurks the idea of
responsibility, rather than in the so-called ‘philosophic sense,” which
includes every one of the great number of events without which any
happening would not have occurred.”[4] In application, however,
courts tend to apply a much more basic definition of the test. And
the difficulty of this test is that the definition swallows the concept:
to satisfy the substantial factor test, the claimant must
demonstrate that the defendant’s conduct was a substantial factor
in causing the injury.[5] With such flexibility in the practical
definition of what

actually constitutes a “substantial factor,” courts apply varying
requirements to satisfy the causation standard. The variance among
applications is especially apparent with sympathetic plaintiffs who
are suffering from a debilitating disease. If a plaintiff has
documented evidence of contracting a particular disease but
cannot definitively relate the disease back to a specific product,
courts often employ varying versions of the substantial factor
analysis to avoid leaving the claimant without a viable defendant.
Although construction-related asbestos is the classic example of a
product involving the causation conundrum, the difficulty of
applying the substantial factor analysis

also pervades claims involving ACMIE products such as fertilizers,
pesticides, chemical treatment of fence posts, and equipment
engine components.

« Courts apply different standards to the “substantial

factor” test, depending on the jurisdiction.

In the context of toxic torts, courts have varied greatly in what is
considered “substantial” for the purposes of legal causation.
Perhaps the most common scenario in which this question arises is
in asbestos exposure cases, where the latency period of asbestos-
related diseases, combined with a plaintiff's typical exposure
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history from multiple potential sources spanning several years, if
not decades, often makes causation a complex and difficult issue.
Some states have taken a broad view[6] of what constitutes a
substantial cause, finding that “each and every exposure,” however
small, constitutes a substantial factor in causing an asbestos-
related illness. California courts, for example, have described the
substantial factor standard as a “relatively broad one, requiring only
that the contribution of the individual cause be more than negligible
or theoretical. Thus, a force which plays only an infinitesimal or
theoretical part in bringing about injury, damage, or loss is not a
substantial factor, but a very minor force that does cause harmis a
substantial factor.”[7] The Supreme Court of California even warned
that “undue emphasis should not be placed on the term
‘substantial.”[8] Under this approach, the exposure only need be a
“substantial factor in contributing to the aggregate dose of
asbestos,” such that “the mere fact that comparable levels could be
found in the ambient air does not render the exposure ‘negligible or

"

theoretical.”[9] Likewise, several jurisdictions have equated the
“substantial factor” analysis to “but for” causation.[10] Essentially,
as long as the injury would not have occurred “but for” the
defendant’s conduct or product, the claimant satisfies the
substantial factor analysis. The trouble with such an approach,
however, is that in theory, the birth of a tortfeasor could be
considered a “but for” cause of the ultimate injury the tortfeasor
inflicts. Consequently, unless strictly applying the “but for” analysis,
such approach could lead to a finding of proximate causation that is

far in excess of reasonable logic.

+ Courts have recently attempted to curtail the broad

definition of “substantial” to preclude liability where

plaintiffs can prove only a mere “possibility” that a

defendant caused the injury.

Several courts have recently taken a strict approach[11] to causation
by adhering more closely to the definition of the substantial factor
test as set forth in the Restatement and Black’s Law Dictionary,
both of which require plaintiffs to produce evidence that a
defendant’s conduct is a significant and important cause of the
alleged injury or illness.[12] In Betz v. Pneumo Abex L.L.C.,[13] the
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Supreme Court of Pennsylvania thoroughly analyzed the substantial
factor causation requirement in the context of an asbestos
exposure case. As is common in such cases, the plaintiffs offered
an expert to testify that “each and every fiber of inhaled asbestos
was a substantial contributing factor to any asbestos-related
disease."The Supreme Court of Pennsylvania ultimately rejected this
opinion for its lack of scientific basis and its failure to meet the
substantial factor causation standard. The court recognized that
the “dose is a central concept in toxicology — ‘the dose makes the
poison'’ is the oldest maxim in the field.”[14] Although the expert
opined that asbestos is a dose responsive disease, such that each
fiber contributed to causing the iliness, he simultaneously ruled out
exposure to asbestos fibers in ambient air as a substantial factor in
causing an asbestos-related illness.[15] The court reasoned that the
expert’s “any-exposure opinion is in irreconcilable conflict with
itself. Simply put, one cannot simultaneously maintain that a single
fiber among millions is substantially causative, while also conceding
that a disease is dose responsive.”[16] The court also expressed its
concern that the effective result of the “any exposure” approach is
“to subject the defendants to full joint-and-several liability for
injuries and fatalities in the absence of any reasonably developed
scientific reasoning that would support the conclusion that the
product sold by the defendant was a substantial factor in causing
the harm.”[17] The court concluded by stating, “Certainly a
complete discounting of the substantiality in exposure would be
fundamentally inconsistent with Pennsylvania law.”[18] The Sixth
Circuit has likewise rejected the “any exposure” theory as contrary
to the substantial factor causation standard.[19] Applying Kentucky
law on causation, the Sixth Circuit found that such an argument
lacks merit because it “would make every incidental exposure to
asbestos a substantial factor.”[20] In Martin v. Cincinnati Gas &
Electric Company, the Court expressly rejected the plaintiff's
expert’s opinion that “every exposure to asbestos, however slight,
was a substantial factor” in causing the plaintiff's mesothelioma.[21]
As the Court explained, such an argument, if accepted, “would
render the substantial factor test ‘meaningless.”[22] In Moeller v.
Garlock Sealing Technologies,[23] the Sixth Circuit Court of Appeals
found that plaintiff’s causation theory was insufficient to establish
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that any asbestos from a Garlock product was a substantial cause
of the plaintiff’s mesothelioma. In Moeller, the plaintiff claimed that
“he worked with Garlock gaskets ‘every day” for several years, from
about 1962 to 1970.[24] The Sixth Circuit specifically rejected
plaintiff's theory that any and all exposure to asbestos counted as a
contributing factor to causing plaintiff's injuries. The Sixth Circuit
found that plaintiff’s cumulative exposure argument failed to
establish that “exposure to Garlock gaskets in and of itself was a
substantial factor in causing [the plaintiff's] mesothelioma.”[25] The
Court further rejected the plaintiff's argument that the evidence
was sufficient to allow the jury to infer that his exposure to Garlock
gaskets was a substantial factor in causing his injuries. Quoting the
Lindstrom case, the Sixth Circuit noted that such an inference
required the plaintiff to produce “evidence of substantial exposure
for a substantial period of time to provide a basis for the inference
that the product was a substantial factor in causing the injury.”[26]
This must be done by showing “a high enough level of exposure that
an inference that the asbestos was a substantial factor in the injury
is more than conjectural.”[27] The Sixth Circuit found that merely
contributing to an alleged injury was insufficient to establish
causation: “While [plaintiff's] exposure to Garlock gaskets may have
contributed to his mesothelioma, the record simply does not
support an inference that it was a substantial cause of his
mesothelioma.”[28] Considering plaintiff's significant level of
exposure from other sources, and his unquantified amount of
exposure from Garlock gaskets, the Court found the evidence
insufficient to infer that “Garlock gaskets probably, as opposed to
possibly, were a substantial cause of [plaintiff's]
mesothelioma.”[29] As summarized by the Sixth Circuit,

On the basis of the record, saying that exposure to Garlock
gaskets was a substantial cause of [plaintiff's] mesothelioma
would be akin to saying that one who pours a bucket of
water into the ocean has substantially contributed to the
ocean’s volume.[30]

Interestingly, some Kentucky state courts, employing the same
substantial factor causation standard as the Sixth Circuit, have
reached the opposite conclusion, finding that the each and every

i
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exposure theory is sufficient to create an issue of material fact that
must be decided by a jury.[31]

« Failing to give meaning to “substantial factor” results in

application of alternative liability.

Although courts in different jurisdictions have interpreted and
applied the phrase “substantial factor” in varying manners, the
concept of “substantial” must have some meaning. Granted, even
the most liberal jurisdictions require each claimant to establish that
he or she actually sustained some exposure to the defendant’s
product. The question is what level of exposure qualifies as
sufficient to demonstrate that the defendant’s product was a
“substantial factor” in causing the alleged injuries.

By not requiring a true substantial connection between the alleged
product defect and the alleged injury, some courts are implicitly
endorsing forms of liability that are widely considered inequitable in
the legal field: market share liability and enterprise liability. Market
share liability involves the concept of holding a fungible product
manufacturer liable according to the defendant’s individual
percentage of the product market, regardless of fault in causing the
injury. The concept applies when the plaintiff is unable to identify
which defendant’s product caused the alleged injury. Similarly,
under enterprise liability, the plaintiff can recover damages from
each

manufacturer that operates in a given industry with industry-wide
safety standards when the plaintiff is unable to identify the specific
manufacturer of the product that caused the alleged injuries. The
purpose of market share and enterprise liability is to compensate
innocent plaintiffs and the “belief that the costs of such injuries are
best allocated to defendants that have the resources (or insurance)
to pay for them.”[32] When faced with the concept of adopting
market share liability, however, courts in many jurisdictions have
flatly rejected the notion.[33] In fact, pursuant to a recent survey,
courts in only six states have adopted market share liability in any
respect.[34] Likewise, courts in many jurisdictions have rejected
enterprise liability as well[35] The New Jersey court in Namm v.
Charles E. Frosst & Company held that adoption of enterprise
liability would “of necessity, result in total abandonment of the well

i

2026 FBT Gibbons LLP. All rights reserved. ADVERTISING MATERIAL. .) GibeIlS


https://fbtgibbons.com

fbtgibbons.com

settled principle that manufacturers are only responsible for
damages caused by a defective product...."[36]

Even though courts typically reject notions of market share and
enterprise liability, failing to give meaning to the phrase “substantial
factor” effectively adopts such a form of alternative liability. Lack of
causation typically comes up in two scenarios: (1) where the plaintiff
cannot establish which product actually caused a known disease
such as mesothelioma; and (2) where the particular disease has no
known etiology. The lack of product identification can often occur
due to intermingled ubiquitous products. In the context of chemical
exposure to agricultural chemicals, such as pesticides or fertilizers,
a claimant often will not know which defendant’s product actually
caused

the harm because products are amalgamated. Likewise, certain
diseases such as nodular lymphoid hyperplasia have no known
causes, but plaintiffs nonetheless attempt to assert that a particular
product caused the disease.

Whether due to the intermingling of fungible products or simple
failure to establish the cause of a particular injury, identifying the
product that actually led to the injury can be difficult if not
impossible. Consequently, a plaintiff in such a position typically
asserts a claim against any defendant that manufactured a product
to which the claimant was exposed, regardless of the level of
exposure. Under a strict interpretation of “substantial factor,” the
court should dismiss those defendants against whom the plaintiff
can only establish a tenuous connection. Merely being a
manufacturer of a product that may have caused an injury does not
establish that the defendant actually manufactured the product
that was a “substantial factor” in causing the alleged injury.

But if courts interpret “substantial factor” to mean merely a
“possibility” of a causal connection, defendants that simply operate
in the market or industry and produce a product to which the
claimant sustained infinitesimally small or questionable exposure
may be subject to liability for that reason alone. Without requiring
the claimant to establish a true substantial connection between
each defendant’s product and the injury, courts are bypassing the
substantial factor analysis, even though the same courts would

i
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never directly adopt market or enterprise liability. Failing to give
teeth to the substantial factor test effectively eviscerates the
purpose of the causation element of any product liability action and
imposes alternative liability akin to market share or enterprise
liability on manufacturers.
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